NORTH CAROLINA STATE BOARD OF BARBER EXAMINERS
www.ncbarbers.com ● info@ncbarbers.com
Telephone (919) 981-5210 ● Fax (919) 981-5068

Minutes for Public Meeting
Held August 23, 2016, at 8:00 a.m.
5809 Departure Drive, Suite 102
Raleigh, North Carolina
Board Members
Don Beal, Chair
Steffon Sharpless, Vice Chair
Lance Crumley
Jamie Norton
Valerie Willis
Executive Director
Dennis Seavers
Counsel to the Board
Palmer Sugg

The meeting of the North Carolina State Board of Barber Examiners was called to order
at 8:03 a.m., on August 23, 2016 at the board’s office at 5809 Departure Drive, Suite
102, Raleigh, North Carolina.
The following board members were present during the meeting: Don Beal, Steffon
Sharpless, Jamie Norton, and Valerie Willis. Lance Crumley was not present.
Also in attendance were Dennis Seavers, Executive Director, and Palmer Sugg,
Counsel to the Board.
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Oath of office for new board member
Mr. Beal administered the oath of office for Jamie Norton, who was appointed effective
July 7, 2016.
Ethics awareness and conflict of interest
Mr. Sharpless read the statement required by N.C.G.S. § 138A–15(e) on ethics
awareness and conflicts of interest. No board members indicated that they had any
potential or actual conflicts.
Minutes from previous meeting
Mr. Sharpless made a motion to approve the minutes from the June 21, 2016 meeting.
Mr. Norton seconded the motion, which passed, 4–0.

OPEN SESSION (PART 1)
Administrative hearing
The board conducted a hearing for LaToya N. Ritter. Ms. Ritter was told by the board
staff that she would have to take the apprentice exam over because she had held an
apprentice license for the three-year maximum set forth in N.C.G.S. § 86A–24(c). Ms.
Ritter requested a hearing to appeal the staff action. She did not appear for the
hearing.
Felony petitions
The following applicants were given notice to appear before the board but failed to
appear:
a.
b.
c.

Nathaniel Cunningham
Henry J. Dunn
Marcus A. McClinton

Jermaine Stewart had applied for an apprentice barber license. He appeared and was
sworn in. Mr. Sugg presented evidence to the board and asked Mr. Stewart questions.
Mr. Stewart offered testimony and answered questions from the board.
Antonio Norman had applied for an apprentice barber license. He appeared and was
sworn in. Mr. Sugg presented evidence to the board and asked Mr. Norman questions.
Mr. Norman offered testimony and answered questions from the board.
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Kevin Blackwell had applied for an apprentice barber license. He appeared and was
sworn in. Mr. Sugg presented evidence to the board and asked Mr. Blackwell
questions. Mr. Blackwell offered testimony and answered questions from the board.
Tevaris Boyd had applied for an apprentice barber license. He appeared and was
sworn in. Mr. Sugg presented evidence to the board and asked Mr. Boyd questions.
Mr. Boyd offered testimony and answered questions from the board.
Paris Carmichael had applied to renew his registered barber license. He appeared and
was sworn in. Mr. Sugg presented evidence to the board and asked Mr. Carmichael
questions. Mr. Carmichael offered testimony and answered questions from the board.
The North Carolina Department of Public Safety (NCDPS) had submitted
documentation in support of Eric J. Jernigan receiving a registered barber license.
Sophia Feaster of NCDPS presented information about Mr. Jernigan’s record and
offered testimony in support of Mr. Jernigan.
Dawan Evans had applied for an apprentice barber license. He appeared and was
sworn in. Mr. Sugg presented evidence to the board and asked Mr. Evans questions.
Mr. Evans offered testimony and answered questions from the board.
DeMarion A. Flemming had applied to restore his registered barber license. He
appeared and was sworn in. Mr. Sugg presented evidence to the board and asked Mr.
Flemming questions. Mr. Flemming offered testimony and answered questions from the
board.
Lance S. Graves had applied for an apprentice barber license. He appeared and was
sworn in. Mr. Sugg presented evidence to the board and asked Mr. Graves questions.
Mr. Graves offered testimony and answered questions from the board.
Shaliq Payne had applied for an apprentice barber license. He appeared and was
sworn in. Mr. Sugg presented evidence to the board and asked Mr. Payne questions.
Mr. Payne offered testimony and answered questions from the board.
Fred Smith had applied for an apprentice barber license. He appeared and was sworn
in. Mr. Sugg presented evidence to the board and asked Mr. Smith questions. Mr.
Smith offered testimony and answered questions from the board.
Cecil L. Stokes had applied for an apprentice barber license. He appeared and was
sworn in. Mr. Sugg presented evidence to the board and asked Mr. Stokes questions.
Mr. Stokes offered testimony and answered questions from the board.
Executive director’s report
Mr. Beal referred board members to Mr. Seavers’s August 5, 2016 report (see
Attachment 1), and Mr. Seavers answered questions from board members.
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Rulemaking
Mr. Beal referred board members to Mr. Seavers’s August 2, 2016 memo on responses
to the objections by the Rules Review Commission (see Attachment 2); August 2, 2016
memo on proposed amendments to certain rules dealing with background checks (see
Attachment 3); August 3, 2016 memo on a proposed rule on state authorization as a
postsecondary institution (see Attachment 4); and August 15, 2016 memo on proposed
amendments to a rule dealing with shop inspections (see Attachment 5).
Tom McGuinn, Vice President for Operations at Winston Salem Barber School,
addressed the board regarding the proposed rule to designate schools as
postsecondary institutions. He explained that without a provision to authorize
postsecondary institutions, his school could lose Department of Education funding. He
explained the importance this funding has for the existence of his school. He
emphasized that this loss of funding would not be because of any failure on the part of
his school but because of this state-authorization requirement. He urged the board to
adopt the rule.
Mr. Sharpless made a motion to adopt Mr. Seavers’s proposals, with the exception of
the proposed response to the Rules Review Commission for 21 NCAC 06Q .0101. Mr.
Norton seconded the motion, which passed, 4–0.
The board members discussed their concerns with the proposed response to 21 NCAC
06Q .0101, which dealt with grounds for discipline or denial. Mr. Seavers emphasized
that if the board did not want to accept any revisions, it would have explain the statutory
basis of the rule to the Rules Review Commission. Board members listened to
concerns about the proposed revisions to the rule from members of the public who were
attending the meeting. Following discussion, Mr. Sharpless made a motion to adopt the
proposed response to 21 NCAC 06Q .0101, and Mr. Norton seconded. The motion
passed, 3–1.
Out-of-state applicants
Mr. Beal referred board members to Mr. Seavers’s August 5, 2016 memo on out-ofstate applicants (see Attachment 6). Mr. Sharpless made a motion to propose
legislation that would make the changes to N.C.G.S. § 86A–12 that Mr. Seavers
recommended. Mr. Norton seconded the motion, which passed, 4–0.

CLOSED SESSION
Mr. Sharpless made a motion to go into closed session under N.C.G. S. § 143–318.11,
and Mr. Norton seconded. The motion passed, 4–0. Mr. Beal reminded board members
that matters discussed in closed session are confidential and must not be discussed
outside of the closed session. The board went into closed session at 10:55 a.m. and
immediately recessed until 11:16 a.m.
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The board returned to open session at 12:14 p.m. and immediately recessed until 12:23
p.m.

DETERMINATIONS
The board ordered that Eric J. Jernigan be offered a consent order with terms and
conditions, including five years of probation and a 40-hour substance-abuse program.
The board ordered that Kevin Blackwell be offered a consent order with terms and
conditions, including five years of probation and a 40-hour substance-abuse program.
The board ordered that Tevaris Boyd be offered a consent order with terms and
conditions, including seven years of probation and an 80-hour substance-abuse
program.
The board denied the license renewal for Paris Carmichael and ordered that he not be
licensed until he is removed from the sex-offender registry.
The board ordered that Dawan Evans be offered a consent order with terms and
conditions, including five years of probation and a 40-hour substance-abuse program.
The board ordered that DeMarion A. Flemming be offered a consent order with terms
and conditions, including five years of probation and a 40-hour substance-abuse
program.
The board ordered that Lance S. Graves be offered a consent order with terms and
conditions, including five years of probation and a 40-hour substance-abuse program.
The board ordered that Antonio Norman be offered a consent order with terms and
conditions, including five years of probation and a 40-hour substance-abuse program.
The board ordered that Shaliq Payne be offered a consent order with terms and
conditions, including three years of probation.
The board ordered that Fred Smith be offered a consent order with terms and
conditions, including five years of probation.
The board ordered that Jermaine Stewart be offered a consent order with terms and
conditions, including five years of probation and a 40-hour substance-abuse program.
The board ordered that Cecil L. Stokes be offered a consent order with terms and
conditions, including five years of probation and a 40-hour substance-abuse program.
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OPEN SESSION (PART 2)
Ms. Willis made a motion for the staff to research and report back to the board at the
October meeting on whether schools should be able to offer theory classes online. Mr.
Norton seconded the motion, which passed, 4–0.
Mr. Norton also requested that Mr. Seavers research and report back on the feasibility
of requiring barbers to renew licenses online, beginning with the 2018 renewal cycle.
Mr. Beal adjourned the meeting at 12:41 p.m.

Minutes approved on October 24, 2016

__________________________
Don Beal

__________________________
Steffon Sharpless

__________________________
Gary Gardner

__________________________
Jamie Norton

__________________________
Valerie Willis
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NORTH CAROLINA BOARD OF
BARBER EXAMINERS
Memo

TO:

Board members

FROM:

Dennis Seavers

DATE:

August 5, 2016

SUBJECT:

Executive director’s report

Below is the executive director’s report for the board’s August 23, 2016 meeting. If
there are other areas of finances or operations that the board is interested in, or if board
members have questions about this report, please feel free to contact me.
Fiscal year 2016 budget report
Attachment A shows the board’s expenditures and revenues (on an accrual basis) for
fiscal year (FY) 2016 (July 1, 2015, to June 30, 2016). The budgeted amounts reflect
the board’s budget revisions from the October 20, 2015 meeting, plus the costs for
temporary services that the board approved in April.
Expenditures were within budget: 93.76% of the expenditures budgeted for the fiscal
year, or $55,180.68 below budget. Any notable areas of spending above budget for
specific accounts have been addressed in my previous reports, so I haven’t repeated
that information here. However, if board members have questions, they should feel free
to contact me.
Revenues closely matched the projections in the FY 2016 budget. At the end of June
2016, the board’s fund balance was $418,137.76. The board no longer faces the cashflow concerns that existed before its October 2015 budget cuts. As long as the board is
cautious about its spending, as it was in the adopted FY 2017 budget, the long-term
financial outlook will remain positive.
Attachment B shows the board’s fund balance over the past few years and the projected
fund balance through the end of next fiscal year. (Portions that are slightly grayed out
represent projections for future months.)
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Barber exams
Below is information about the pass rates for barber exams.
Apprentice exams
The two tables below show the results by number and percentage for written and
practical exams. (The total counts won’t match because some apprentices only needed
to retake one or the other exam.)
Apprentice Written Exams
July 2015 to June 2016

Apprentice Practical Exams
July 2015 to June 2016

Result
Count Percentage
Did not appear
113
16.79%
Fail
195
28.97%
Pass
365
54.23%
Total
673

Result
Count Percentage
Model rejected
43
6.48%
Fail
36
5.42%
No model
115
17.32%
Did not appear
128
19.28%
Pass
342
51.51%
Total
664

Registered exams
The table below shows the results by number and percentage for practical exams.
Registered Practical Exams
July 2015 to June 2016
Result
Count Percentage
Model rejected
11
3.07%
Fail
17
4.75%
Did not appear
45
12.57%
Pass
285
79.61%
Total
358
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Page 2 of 2

Accrual Basis
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Attachment A. Budget vs. Actual
July 2015 through June 2016

Actual
Income
433 - investment income
433121 - STIF interest income
433 - investment income - Other

Budget

$ Over Budget % of Budget

$
$

1,973.59
-

$
$

1,500.00
-

$
$

473.59
-

131.57%
0.0%

$

1,973.59

$

1,500.00

$

473.59

131.57%

$
$
$
$
$
$
$

670.00
304,950.00
4,550.00
129,240.00
29,700.00
68,270.00
18,558.00

$ 1,100.00
$ 338,000.00
$ 6,000.00
$ 115,000.00
$ 30,000.00
$ 85,000.00
$
-

$
$
$
$
$
$
$

(430.00)
(33,050.00)
(1,450.00)
14,240.00
(300.00)
(16,730.00)
18,558.00

60.91%
90.22%
75.83%
112.38%
99.0%
80.32%
100.0%

Total 435100 - business license fees
435300 - certification fees
435300016 - instructor exam fee
435300017 - registered exam fee
435300018 - apprentice exam fee
435300019 - apprentice certific
435300020 - instructor certific

$ 555,938.00

$ 575,100.00

$

(19,162.00)

96.67%

$
$
$
$
$

$
$
$
$
$

10,000.00
33,000.00
68,000.00
40,000.00
12,000.00

$
$
$
$
$

(2,740.00)
(5,545.00)
30,430.00
(700.00)
1,005.00

72.6%
83.2%
144.75%
98.25%
108.38%

Total 435300 - certification fees
435400 - inspection/exam fees
435500 - fines, pen, assess fee
435800 - tuition and fees
435830 - other fees

$ 185,450.00
$ 26,000.00
$ 12,339.00

$ 163,000.00
$ 32,000.00
$ 18,000.00

$
$
$

22,450.00
(6,000.00)
(5,661.00)

113.77%
81.25%
68.55%

$

791.00

$

600.00

$

191.00

131.83%

Total 435800 - tuition and fees

$

791.00

$

600.00

$

191.00

131.83%

Total 433 - investment income
435 - fees, licenses, and fines
435100 - business license fees
435100059 - duplicate license
435100060 - individual license
435100061 - school permit
435100062 - bus/shop permit
435100063 - student permit
435100064 - renewal-individual
435100 - business license fees - Other

7,260.00
27,455.00
98,430.00
39,300.00
13,005.00

Total 435 - fees, licenses, and fines
437 - miscellaneous
437127 - procuremnt card rebate
437990 - other misc revenue

$ 780,518.00

$ 788,700.00

$

(8,182.00)

98.96%

$
$

295.34
9,624.79

$ 12,000.00

$

(2,375.21)

80.21%

Total 437 - miscellaneous

$

9,920.13

$ 12,000.00

$

(2,079.87)

82.67%

$ 792,411.72

$ 802,200.00

$

(9,788.28)

98.78%

$
$
$
$
$
$
$
$

335,539.54
5,598.05
6,000.00
24,966.85
52,262.25
36,826.76
564.31
2,600.00

$ 333,178.72
$ 6,100.00

$
$

2,360.82
(501.95)

100.71%
91.77%

$ 25,870.00
$ 54,077.37
$ 37,674.88
$
650.00
$ 4,000.00

$
$
$
$
$

(903.15)
(1,815.12)
(848.12)
(85.69)
(1,400.00)

96.51%
96.64%
97.75%
86.82%
65.0%

$ 464,357.76

$ 461,550.97

$

2,806.79

100.61%

$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$

$
$

7,242.00
8,000.00

$
$

(1,078.24)
1,300.00

85.11%
116.25%

$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$

36,219.17
11,000.00
4,550.00
11,500.00
6,500.00
1,100.00
800.00
3,600.00
59,000.00
13,020.00
33,500.00
21,956.00
16,680.00
2,000.00
2,100.00
11,500.00

$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$

(1,208.02)
(182.00)
(350.00)
3,239.75
(222.59)
(445.46)
(800.00)
(1,028.50)
(1,557.84)
(3,980.73)
(12,895.75)
(5,711.65)
(6,137.95)
(548.00)
(706.80)
(3,980.70)

96.67%
98.35%
92.31%
128.17%
96.58%
59.5%
0.0%
71.43%
97.36%
69.43%
61.51%
73.99%
63.2%
72.6%
66.34%
65.39%

$ 1,800.00
$ 1,420.00
$ 1,000.00
$ 17,800.00

$
$
$
$

(304.63)
(4.60)
(1,000.00)
(1,461.04)

83.08%
99.68%
0.0%
91.79%

Total Income
Expense
531 - personal services
531112 - EPA regular salaries
531462 - longevity - receipts
531472 - bonus/incentive wages
531512 - Social Security
531522 - regular retirement
531562 - medical insurance
531576 - flexible spending acct
531651 - comp to board members
Total 531 - personal services
532 - purchased services
532110 - legal services
532120 - financial/audit svcs
532140 - other IT services
532145 - managed server support
532170001 - prof testing serv
532184 - janitorial services
532199 - misc contract services
532210 - electrical service
532220 - natural gas/propane
532430 - maint agrmnt - equip
532490 - maint agreemnt - other
532512 - rental of bldg/prop
532524 - general office equip
532714 - ground trans in-state
532721 - lodging in-state
532724 - meals in-state
532731 - board/non-emp transpor
532732 - board/non-emp subsist
532811 - telephone service
532814 - cellular phone service
532815 - email and calendaring
532817 - ISP charge
532819 - telephone wiring srvc
532840 - postage & delivery

6,163.76
9,300.00
64.05
35,011.15
10,818.00
4,200.00
14,739.75
6,277.41
654.54
2,571.50
57,442.16
9,039.27
20,604.25
16,244.35
10,542.05
1,452.00
1,393.20
7,519.30
49.68
1,495.37
1,415.40
16,338.96
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Attachment A. Budget vs. Actual
July 2015 through June 2016

Actual
532850 - printing, binding, dup
532911 - insurance - property
532942 - other emp trng expense

$
$
$

2,066.36
9,085.00
20.00

Budget
$
$
$

$ Over Budget % of Budget

7,000.00
9,000.00
1,800.00

$
$
$

(4,933.64)
85.00
(1,780.00)

29.52%
100.94%
1.11%

Total 532 - purchased services
533 - Supplies
533110 - general office supply
533120 - data process supplies
533150 - security & safety supp
533190 - other admin supplies

$ 244,507.51

$ 290,087.17

$

(45,579.66)

84.29%

$
$
$
$

5,699.03
8,250.00
5,809.00
6.60

$ 7,000.00
$ 12,000.00
$ 9,472.00
$
300.00

$
$
$
$

(1,300.97)
(3,750.00)
(3,663.00)
(293.40)

81.42%
68.75%
61.33%
2.2%

Total 533 - Supplies
534 - property, plant, & equip
534511 - office equipment
534521 - PC software
534535 - server purchases

$ 19,764.63

$ 28,772.00

$

(9,007.37)

68.69%

$
$
$

400.00
-

$
$
$

1,200.00
-

$
$
$

400.00
(1,200.00)
-

100.0%
0.0%
0.0%

Total 534 - property, plant, & equip
535 - other expenses and adjust
535830 - member dues & subcript
535900 - other expenses

$

400.00

$

1,200.00

$

(800.00)

33.33%

$
403.00
$ 89,410.56

$ 2,100.00
$ 80,000.00

$
$

(1,697.00)
9,410.56

19.19%
111.76%

Total 535 - other expenses and adjust
538 - intragovernmental transac
538030 - fine/penalty transfer

$ 89,813.56

$ 82,100.00

$

7,713.56

109.4%

$

9,686.00

$ 20,000.00

$

(10,314.00)

48.43%

Total 538 - intragovernmental transac

$

9,686.00

$ 20,000.00

$

(10,314.00)

48.43%

$ 828,529.46 $ 883,710.14 $
$ (36,117.74) $ (81,510.14) $

(55,180.68)
45,392.40

93.76%
44.31%

Total Expense
Net Income
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$400,000

Jul 2013
Aug 2013
Sep 2013
Oct 2013
Nov 2013
Dec 2013
Jan 2014
Feb 2014
Mar 2014
Apr 2014
May 2014
Jun 2014
Jul 2014
Aug 2014
Sep 2014
Oct 2014
Nov 2014
Dec 2014
Jan 2015
Feb 2015
Mar 2015
Apr 2015
May 2015
Jun 2015
Jul 2015
Aug 2015
Sep 2015
Oct 2015
Nov 2015
Dec 2015
Jan 2016
Feb 2016
Mar 2016
Apr 2016
May 2016
Jun 2016
Jul 2016
Aug 2016
Sep 2016
Oct 2016
Nov 2016
Dec 2016
Jan 2017
Feb 2017
Mar 2017
Apr 2017
May 2017
Jun 2017
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Attachment B. Fund balance

$600,000

$500,000
$511,105.70

$477,152.09
$462,738.66

$405,083.59
$418,137.76
$401,201.22

$347,003.76

$300,000
$279,094.09
$300,207.77

$233,750.04

$200,000
$184,822.53
$187,660.25

$162,996.39

$100,000

$-
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NORTH CAROLINA BOARD OF
BARBER EXAMINERS
Memo

TO:

Board members

FROM:

Dennis Seavers

DATE:

August 2, 2016

SUBJECT:

Responses to objections by the Rules Review Commission

On June 16, 2016, the Rules Review Commission (RRC) met to review rules that the
board had proposed for readoption or adoption. The RRC decides whether to approve
or object to a proposed rule. Rules that were approved will become part of the
administrative code. For rules that received an objection, the board must submit a
response by September 2, 2016.
The board received objections to 31 of its rules. At its June 21, 2016 meeting, the
board responded to 10 of the 31 rules that received an objection. The board will take up
the remaining rules at the August 23, 2016 meeting. To help the board, I’ve prepared a
brief summary of the purpose of the rule and the RRC objection, and I’ve proposed
revisions or responses to the objections.
The topics of the remaining rules that received objections include the following:
1.

Several rules dealing with compliance with the Administrative Procedures Act
(APA);
2. Two rules dealing with sex offenders;
3. One rule that allows individuals to apply to become instructors only if they have
been registered barbers for at least five years;
4. One rule dealing with credit for barber training outside of North Carolina;
5. Several rules in which the board proposed to establish educational
requirements for a high-school diploma or GED equivalency;
6. Two rules that deal with sanitary ratings for barber shops and schools;
7. One rule for instances when the shop manager changes;
8. One rule addressing out-of-state applicants;
9. One rule that proposed civil penalties for cases when an apprentice or
supervising barber fails to notify the board of a change in supervision;
10. One rule that said the board could find fraudulent misrepresentation when:
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a. An individual or entity uses or displays a barber pole for the purpose of
offering barber services to the public without a permit;
a. An individual fails to positively identify an individual as being license by the
board; and
11. One rule for circumstances where the board would not issue a license because
of a violation.
Following this memo, there will be a series of memos for each of the rules (some are
grouped together because the concern with them is similar). With each memo, I have
included the version of the rule that the board originally adopted and filed; the opinion of
the RRC staff attorney that explains the basis for the objection; and a proposed revision
or repeal of the rule to respond to the objection.
Board members should carefully review the objections and consider what the board’s
responses should be. Although I have made proposed revisions, the board is ultimately
responsible for the response to the objections. As you prepare for the meeting, if you
have any questions about the rule, objection, or proposed revision, you should feel free
to contact me.
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NORTH CAROLINA BOARD OF
BARBER EXAMINERS
Memo

TO:

Board members

FROM:

Dennis Seavers

DATE:

August 2, 2016

SUBJECT:

Objection to 21 NCAC 06B .0105

The RRC objected to 21 NCAC 06B .0105, which deals with granting or denying
rulemaking petitions. The RRC objection stated:
The Commission objected to Rule 06B .0105 based upon ambiguity. The
Commission found that the language in paragraph (a) is unclear regarding
how the Chairman will determine whether the additional information or
recommendations will be deemed relevant. It is also unclear what the
“public interest” standard is or entails. Further, there is no guidance in the
Rule on how “public interest” will be determined.
The proposed revision removes paragraphs (a) and (b). There are two reasons for this
proposed change:
• The chairperson’s determination was only advisory, so the rulemaking petition
would still be presented to the board; and
• The board receives few rulemaking petitions, so the effect of this change on the
board’s normal operations will be negligible.
I made other technical changes as requested by the RRC staff or to comply with
rulemaking regulations.
Following this memo are:
1. The rule as originally filed with the RRC;
2. The RRC staff opinion that explains the basis of the objection; and
3. The proposed revision in response to the objection.
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1

21 NCAC 06B .0105 is readopted with changes as published in 30:14 NCR 1508 as follows:

2
3

21 NCAC 06B .0105

GRANTING OR DENYING PETITIONS

4

(a) The Chairman of the Board will make a preliminary determination, based on a study of the facts stated in the

5

petition, of whether the public interest will be better served by granting or denying a rule-making petition. He will

6

consider all the contents of the submitted petition, plus any additional information deemed relevant.

7

(b) The Chairman will make a recommendation for the granting or denial of the petition for rule-making to the Board.

8

(c) Within 120 days of submission of the petition the Board will render a final decision. If the decision is to grant the

9

petition, the Board, within 120 days of submission, will initiate a rule-making proceeding by issuing a notice as

10

provided for in G.S. 150B-12(c). 150B-20(c). If the decision is to deny the petition, the Board will send the petitioner

11

written notice of the decision. The notice will state the reasons for denying the petition.

12
13

History Note:

Authority G.S. 150B-16; 150B-20;

14

Eff. February 1, 1976;

15

Readopted Eff. February 8, 1978;

16

Amended Eff. May 1, 1989. 1989;

17

Readopted Eff. July 1, 2016.
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RRC STAFF OPINION
PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC
STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON THE
CITED RULE AT ITS NEXT MEETING, OR

2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER

CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR OWN
COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION.

AGENCY:

Board of Barber Examiners

RULE CITATION: 21 NCAC 06B .0105
RECOMMENDED ACTION:
Approve, but note staff’s comment
X

Object, based on:
Lack of statutory authority
X

Unclear or ambiguous
Unnecessary
Failure to comply with the APA

Extend the period of review
COMMENT:

Staff recommends objection to this Rule based upon a lack of clarity.
Staff believes the language in Paragraph (a) is unclear regarding how the Chairman will determine
whether the additional information or recommendations will be deemed relevant. It is also unclear
what the “public interest” standard is or entails, and it is the lodestar the agency will use for
determining whether to engage in rulemaking. There is no guidance in the Rule on how this will be
determined.

Amanda J. Reeder
Commission Counsel
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1

21 NCAC 06B .0105 is readopted with changes as published in 30:14 NCR 1508 as follows:

2
3

21 NCAC 06B .0105

GRANTING OR DENYING PETITIONS

4

(a) The Chairman of the Board will make a preliminary determination, based on a study of the facts stated in the

5

petition, of whether the public interest will be better served by granting or denying a rule-making petition. He will

6

consider all the contents of the submitted petition, plus any additional information deemed relevant.

7

(b) The Chairman will make a recommendation for the granting or denial of the petition for rule-making to the Board.

8

(c) Within 120 days of submission of the petition petition, the Board will shall render a final decision. If the decision

9

is to grant the petition, the Board, within 120 days of submission, will Board shall initiate a rule-making proceeding

10

by issuing a notice as provided for in G.S. 150B-12(c). 150B-20(c). If the decision is to deny the petition, the

11

Board will shall send the petitioner written notice of the decision. The notice will shall state the reasons for denying

12

the petition. petition and refer to the appeal rights set forth in G.S. 150B-20(d).

13
14

History Note:

Authority G.S. 150B-16; 150B-20;

15

Eff. February 1, 1976;

16

Readopted Eff. February 8, 1978;

17

Amended Eff. May 1, 1989. 1989;

18

Readopted Eff. October 1, 2016.
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NORTH CAROLINA BOARD OF
BARBER EXAMINERS
Memo

TO:

Board members

FROM:

Dennis Seavers

DATE:

August 2, 2016

SUBJECT:

Objection to 21 NCAC 06B .0503

The RRC objected to 21 NCAC 06B .0503, which deals with the circumstances under
which the board will refuse to issue a declaratory ruling. The RRC objection stated:
The Commission objected to Rule 06B .0503 for ambiguity. Specifically,
G.S. 150B–4 requires agencies to prescribe in rule the circumstances in
which declaratory rulings shall or shall not be issued. This Rule does not
set any standards, but instead states that the agency may refuse to do so
when the Board believes “for good reason” that the issuance is
“undesirable.” As written, this Rule does not establish any circumstances
when it will or will not issue the ruling, nor does it give any guidance on
when this will occur.
The proposed revisions indicate that the board will issue a declaratory ruling, except in
five circumstances. Most other boards and commissions have a rule that was similar or
identical to the one that the RRC objected to, but they either haven’t conducted their
rules review or they didn’t go through the permanent rulemaking process to readopt
them. Others boards and commissions had a rule that listed exceptions like the ones in
the proposed revisions.
I made other technical changes as requested by the RRC staff or to comply with
rulemaking regulations.
Following this memo are:
1. The rule as originally filed with the RRC;
2. The RRC staff opinion that explains the basis of the objection; and
3. The proposed revision in response to the objection.
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1

21 NCAC 06B .0503 is readopted with changes as published in 30:14 NCR 1508 as follows:

2
3

21 NCAC 06B .0503

REFUSAL TO ISSUE DECLARATORY RULING

4

Whenever the Board believes for good reason that the issuance of a declaratory ruling is undesirable it may refuse to

5

do so. When good reason is deemed to exist the Board will notify the petitioner of its decision in writing, stating

6

reasons for the denial of a declaratory ruling.

7
8
9

History Note:

Authority G.S. 150B-17; 150B-4;
Eff. February 1, 1976;

10

Readopted Eff. February 8, 1978;

11

Amended Eff. May 1, 1989. 1989;

12

Readopted Eff. July 1, 2016.
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RRC STAFF OPINION
PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC
STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON THE
CITED RULE AT ITS NEXT MEETING, OR

2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER

CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR OWN
COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION.

AGENCY:

Board of Barber Examiners

RULE CITATION: 21 NCAC 06B .0503
RECOMMENDED ACTION:
Approve, but note staff’s comment
X

Object, based on:
Lack of statutory authority
X

Unclear or ambiguous
Unnecessary
Failure to comply with the APA

Extend the period of review
COMMENT:

Staff recommends objection to this Rule because the Rule is unclear and ambiguous.
G.S. 150B-4 requires agencies to prescribe in rule the circumstances in which declaratory rulings
shall or shall not be issued. This Rule does not set any standards, but instead states that the
agency may refuse to do so when the Board believes “for good reason” that the issuance is
“undesirable.” As written, this Rule does not establish any circumstances when it will or will not
issue the ruling, nor does it give any guidance on when this will occur.

Amanda J. Reeder
Commission Counsel
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§ 150B-4. Declaratory rulings.
(a)
On request of a person aggrieved, an agency shall issue a declaratory ruling as to the
validity of a rule or as to the applicability to a given state of facts of a statute administered by the
agency or of a rule or order of the agency. Upon request, an agency shall also issue a declaratory
ruling to resolve a conflict or inconsistency within the agency regarding an interpretation of the law
or a rule adopted by the agency. The agency shall prescribe in its rules the procedure for requesting a
declaratory ruling and the circumstances in which rulings shall or shall not be issued. A declaratory
ruling is binding on the agency and the person requesting it unless it is altered or set aside by the
court. An agency may not retroactively change a declaratory ruling, but nothing in this section
prevents an agency from prospectively changing a declaratory ruling.
(a1) An agency shall respond to a request for a declaratory ruling as follows:
(1) Within 30 days of receipt of the request for a declaratory ruling, the agency shall
make a written decision to grant or deny the request. If the agency fails to make a
written decision to grant or deny the request within 30 days, the failure shall be
deemed a decision to deny the request.
(2) If the agency denies the request, the decision is immediately subject to judicial
review in accordance with Article 4 of this Chapter.
(3) If the agency grants the request, the agency shall issue a written ruling on the merits
within 45 days of the decision to grant the request. A declaratory ruling is subject
to judicial review in accordance with Article 4 of this Chapter.
(4) If the agency fails to issue a declaratory ruling within 45 days, the failure shall be
deemed a denial on the merits, and the person aggrieved may seek judicial
review pursuant to Article 4 of this Chapter. Upon review of an agency's failure
to issue a declaratory ruling, the court shall not consider any basis for the denial
that was not presented in writing to the person aggrieved.
(b)
Repealed by Session Laws 1997-34, s. 1. (1973, c. 1331, s. 1; 1985, c. 746, s. 1;

1991, c. 418, s. 4; c. 477, s. 2.1; 1997-34, s. 1; 2011-398, s. 56.)

Amanda J. Reeder
Commission Counsel
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1

21 NCAC 06B .0503 is readopted with changes as published in 30:14 NCR 1508 as follows:

2
3

21 NCAC 06B .0503

REFUSAL TO ISSUE DECLARATORY RULING

4

(a) Whenever the Board believes for good reason that the issuance of a declaratory ruling is undesirable it may refuse

5

to do so. The Board shall issue a declaratory ruling, except when:

6

(1)

the request for a declaratory ruling does not meet the requirements set forth in 21 NCAC 06B .0501;

7

(2)

the Board has previously issued a declaratory ruling on similar facts;

8

(3)

the Board has previously issued a final agency decision in a contested case for which the petitioner

9
10

was a party;
(4)

11
12

the facts underlying the request for a declaratory ruling were considered at the time the rule was
adopted; or

(5)

the subject matter of the petition is involved in pending litigation.

13

(b) When good reason is deemed to exist the Board refuses to issue a declaratory ruling, it will shall notify the

14

petitioner of its decision in writing, stating reasons for the denial of a declaratory ruling.

15
16

History Note:

Authority G.S. 150B-17; 150B-4;

17

Eff. February 1, 1976;

18

Readopted Eff. February 8, 1978;

19

Amended Eff. May 1, 1989. 1989;

20

Readopted Eff. October 1, 2016.
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NORTH CAROLINA BOARD OF
BARBER EXAMINERS
Memo

TO:

Board members

FROM:

Dennis Seavers

DATE:

August 2, 2016

SUBJECT:

Objection to 21 NCAC 06B .0505

The RRC objected to 21 NCAC 06B .0505, which deals with declaratory-ruling
procedures. The RRC objection stated:
The Commission objected to Rule 06B .0505 for ambiguity. As written,
this Rule is unclear as to what the procedure is, what it will consist of, and
who will determine what is required to make a decision as to what is
“appropriate in a particular case.”
The relevant law, G.S. § 150B–4, requires agencies to have rules on the procedures for
“requesting a declaratory ruling and the circumstances in which rulings shall or shall not
be issued.” Since there isn’t a requirement for the board to have a rule for whether
declaratory rulings will be handled with written statements, oral hearings, or other
procedures, I recommend repealing the rule, as shown in the proposed revisions.
Alternatively, the board could specify the procedures, such as having oral hearings.
Many other boards and commissions either don’t have a comparable rule, or the rule
has not gone through a permanent rulemaking process that would result in an objection
from the RRC.
I made other technical changes as requested by the RRC staff or to comply with
rulemaking regulations.
Following this memo are:
1. The rule as originally filed with the RRC;
2. The RRC staff opinion that explains the basis of the objection; and
3. The proposed revision in response to the objection.
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1

21 NCAC 06B .0505 is readopted with changes as published in 30:14 NCR 1508 as follows:

2
3

21 NCAC 06B .0505

PROCEDURE

4

A declaratory ruling procedure may consist of written statements, oral hearings or such other procedures as may be

5

appropriate in a particular case.

6
7

History Note:

Authority G.S. 150B-17; 150B-4;

8

Eff. February 1, 1976;

9

Readopted Eff. February 8, 1978. 1978;

10

Readopted Eff. July 1, 2016.
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RRC STAFF OPINION
PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC
STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON THE
CITED RULE AT ITS NEXT MEETING, OR

2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER

CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR OWN
COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION.

AGENCY:

Board of Barber Examiners

RULE CITATION: 21 NCAC 06B .0505
RECOMMENDED ACTION:
Approve, but note staff’s comment
X

Object, based on:
Lack of statutory authority
X

Unclear or ambiguous
Unnecessary
Failure to comply with the APA

Extend the period of review
COMMENT:

Staff recommends objection to this Rule because the Rule is unclear and ambiguous.
As written, this Rule is unclear as to what the procedure is, what it will consist of, and who will
determine what is required to make a decision as to what is “appropriate in a particular case.”

Amanda J. Reeder
Commission Counsel
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1

21 NCAC 06B .0505 is was published for readoption in 30:14 NCR 1508 but is now repealed as follows:

2
3

21 NCAC 06B .0505

PROCEDURE

4
5

History Note:

Authority G.S. 150B-17; 150B-4;

6

Eff. February 1, 1976;

7

Readopted Eff. February 8, 1978. 1978;

8

Repealed Eff. October 1, 2016.
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NORTH CAROLINA BOARD OF
BARBER EXAMINERS
Memo

TO:

Board members

FROM:

Dennis Seavers

DATE:

August 2, 2016

SUBJECT:

Objections to 21 NCAC 06C .0202 and 06C .0203

The RRC objected to 21 NCAC 06C .0202 and 06C .0203, which encouraged
individuals to resolve issues informally with the board before requesting an
administrative hearing. The RRC objection stated:
The Commission objected to Rule 06C .0202 for ambiguity. It does not
set a standard—it simply encourages individuals to do something. Also,
the Rule is unclear as written, as the rule does not offer guidance to what
informal resolution the Board is referring to, or how one avails himself or
herself of this remedy.
The Commission objected to Rule 06C .0203 based upon a lack of
statutory authority. Specifically, the Board does not have the authority to
require informal resolution before the filing of a contested case petition.
N.C.G.S. § 150B–22 states, “It is the policy of this State that any dispute between an
agency and another person that involves the person’s rights, duties, or privileges,
including licensing or the levy of a monetary penalty, should be settled through informal
procedures.” The rule didn’t add anything to this statute, and the statute simply
encourages rather than requires individuals to settle matters through informal
procedures. Therefore, the Board can safely repeal this rule.
Since Rule 06C .203 refers back to Rule 06C .0202, I recommend that the board also
repeal this rule.
If the board instead decides to keep these rules, the board will need to reword it to
address the objection or convincingly explain why the RRC is wrong.
Following this memo, for each of the two rules, are:
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1. The rule as originally filed with the RRC;
2. The RRC staff opinion that explains the basis of the objection; and
3. The proposed revision in response to the objection. This revision would repeal
the rule. As stated above, if the board intends to keep the rule, it will need to
change the wording or explain why the RRC objection is wrong.
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1

21 NCAC 06C .0202 is readopted as published in 30:14 NCR 1509 as follows:

2
3

21 NCAC 06C .0202

INFORMAL RESOLUTION ENCOURAGED

4

Before a hearing request is made, the person affected is strongly encouraged to make reasonable efforts to resolve the

5

problem with the Board informally. To initiate informal resolution, the person should contact the Board.

6
7

History Note:

Authority G.S. 150B-38;

8

Eff. February 1, 1976;

9

Readopted Eff. February 8, 1978;

10

Amended Eff. May 1, 1989. 1989;

11

Readopted Eff. July 1, 2016.
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RRC STAFF OPINION
PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC
STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON THE
CITED RULE AT ITS NEXT MEETING, OR

2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER

CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR OWN
COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION.

AGENCY:

Board of Barber Examiners

RULE CITATION: 21 NCAC 06C .0202
RECOMMENDED ACTION:
Approve, but note staff’s comment
X

Object, based on:
Lack of statutory authority
X

Unclear or ambiguous
Unnecessary

X

Failure to comply with the APA

Extend the period of review
COMMENT:

Staff recommends objection to this Rule because it does not appear to be a “rule” as defined in the
APA. Further, it is unclear as written.
This rule does not set a standard – it simply encourages individuals to do something. Therefore,
staff does not believe this is a rule as defined in G.S. 150B-2(8a).
Further, staff believes the rule is unclear as written, as the rule does not offer guidance to what
informal resolution the Board is referring to, or how one avails him or herself of this remedy.

Amanda J. Reeder
Commission Counsel
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1

21 NCAC 06C .0202 was published for readoption in 30:14 NCR 1509 but is now repealed as follows:

2
3

21 NCAC 06C .0202

INFORMAL RESOLUTION ENCOURAGED

4
5

History Note:

Authority G.S. 150B-38; 150B-22;

6

Eff. February 1, 1976;

7

Readopted Eff. February 8, 1978;

8

Amended Eff. May 1, 1989. 1989;

9

Repealed Eff. October 1, 2016.
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1

21 NCAC 06C .0203 is readopted as published in 30:14 NCR 1509 as follows:

2
3

21 NCAC 06C .0203

REQUEST AFTER INFORMAL EFFORTS

4

Following informal contact with the Board as set out in 21 NCAC 06C .0202, if still dissatisfied, the person may file

5

a written request for an administrative hearing with the Board.

6
7

History Note:

Authority G.S. 150B-38;

8

Eff. February 1, 1976;

9

Readopted Eff. February 8, 1978;

10

Amended Eff. June 1, 2008; May 1, 1989. 1989;

11

Readopted Eff. July 1, 2016.
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RRC STAFF OPINION
PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC
STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON THE
CITED RULE AT ITS NEXT MEETING, OR

2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER

CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR OWN
COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION.

AGENCY:

Board of Barber Examiners

RULE CITATION: 21 NCAC 06C .0203
RECOMMENDED ACTION:
Approve, but note staff’s comment
X

Object, based on:
X

Lack of statutory authority
Unclear or ambiguous
Unnecessary
Failure to comply with the APA

Extend the period of review
COMMENT:

Staff recommends objection to this Rule because as written, it appears to require an informal review
with the agency before filing a request for an administrative hearing. Staff is not aware of any law
that requires an individual to have informal hearing with the agency before filing a contested case.
It is possible that the agency is relying upon G.S. 150B-22; however, that law does not require
informal settlement, but encourages it.
§ 150B-22. Settlement; contested case.
It is the policy of this State that any dispute between an agency and another person that
involves the person's rights, duties, or privileges, including licensing or the levy of a
monetary penalty, should be settled through informal procedures. In trying to reach a
settlement through informal procedures, the agency may not conduct a proceeding at which
sworn testimony is taken and witnesses may be cross-examined. If the agency and the other
person do not agree to a resolution of the dispute through informal procedures, either the
agency or the person may commence an administrative proceeding to determine the person's
rights, duties, or privileges, at which time the dispute becomes a "contested case."
Even if accepted that G.S. 150B-22 requires informal settlement, there is a question as to whether
150B-22 applies to occupational licensing boards, which hold hearings under Article 3A of 150B.
Further, staff notes that the “informal contact” set forth in Rule 21 NCAC 06C .0202 is currently not
defined and is ambiguous.

Amanda J. Reeder
Commission Counsel
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1

21 NCAC 06C .0203 was published for readoption in 30:14 NCR 1509 but is now repealed as follows:

2
3

21 NCAC 06C .0203

REQUEST AFTER INFORMAL EFFORTS

4
5

History Note:

Authority G.S. 150B-38;

6

Eff. February 1, 1976;

7

Readopted Eff. February 8, 1978;

8

Amended Eff. June 1, 2008; May 1, 1989. 1989;

9

Repealed Eff. October 1, 2016.
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NORTH CAROLINA BOARD OF
BARBER EXAMINERS
Memo

TO:

Board members

FROM:

Dennis Seavers

DATE:

August 2, 2016

SUBJECT:

Objections to 21 NCAC 06F .0116 and 06Q. 0103; extension of time
for 21 NCAC 06F .0110

The RRC objected to 21 NCAC 06F .0116 and 06Q .0103, the relevant parts of which
deal with criminal histories and applicants who are registered sex offenders. The RRC
objection stated:
The Commission objected to Rule 06F .0116 and Rule 06Q .0103 based
upon a lack of statutory authority. Specifically, the Commission found that
the Board lacks statutory authority to require individuals seeking licensure
from the Board to report that they are registered sex offenders, or to deny
or revoke licensure due to being on the Registry. … The Commission also
objected to Rule 06Q .0103 for a lack of statutory authority to abrogate
G.S. 93B-8.1.
Rule 06F .0116 requires schools to notify an applicant of the board’s regulations on
criminal convictions and registered sex offenders before the student enrolls or the
school accepts an enrollment fee or tuition. The board’s rule on sex offenders appears
on 21 NCAC 06Q .0103, which specifies that the board considers felony (rather than all)
offenses that require registration as a sex offender. That means that the board could
respond to the commission that the relevant regulation only refers to felony offenses
and therefore excludes misdemeanor offenses that cause a person to be registered a
sex offender. However, as I explain below with Rule 06Q .0103, I believe the board can
remove the language dealing with sex offenders.
The proposed revisions to Rule 06F .0116 remove references to sex offenders and
make it clear which statutes the schools are required to provide in the notice to
students. The revisions also remove the requirement to submit an FBI record. As
discussed at the board’s June 21 meeting (when the board adopted the fiscal year 2017
budget), I have proposed that the board switch to a private vendor for background
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checks rather than using the FBI criminal check. The reasons for this switch include
shorter wait time (days rather than months) and comparable results. In addition, an
applicant could challenge the board’s ability to require FBI background checks. The
board has already approved the funding for this change, and approving this revision will
finalize the policy. Finally, the student-permit applications will be completed by schools
rather than students and the board will already be conducting a background check, so I
removed item (c).
I recommend repealing Rule 06Q .0103 in response to the RRC objection. As I
mentioned above, the rule only refers to individuals who are registered sex offenders
because of a felony offense. However, G.S. § 86A–18(1) allows the board to refuse to
issue or renew a license based on a conviction of a felony, among other reasons. In
addition, under G.S. § 93B–8.1(b), two of the factors the board must consider before
denying licensure are the “level and seriousness of the crime” and the “circumstances
surrounding the commission of the crime, if known.” Repealing this rule won’t prohibit
the board from considering the nature of the offense, including whether it was a felony
offense requiring sex-offender registration. The board also considers other offenses
apart from just felony offenses that cause someone to be a registered sex offender, but
the board doesn’t have rules similar to this one for those offenses. Finally, since the
criteria in the rule don’t match the criteria in G.S. § 93B–8.1(b), repealing the rule will
address the RRC concern about abrogating that statute.
The RRC also extended the period of review for 21 NCAC 06F .0110 because it refers
to the requirement for schools to give notice of the board’s regulations on criminal
convictions and sex offenders. This extended period of review would allow the RRC to
see what response the board gave to the other rules mentioned in this cover memo and
decide whether to approve or object to the rule. I removed the references in Rule 06F
.0110 and simply left the cross-reference so that, regardless of the action the board
takes on 21 NCAC 06F .0116 and 06Q .0103, the rule would still be valid.
I made other technical changes as requested by the RRC staff or to comply with
rulemaking regulations.
Following this memo, for each of the two rules, are:
1. The rule as originally filed with the RRC;
2. The RRC staff opinion that explains the basis of the objection; and
3. The proposed revision in response to the objection.
In addition, for the board’s reference, I included a copy of the revised rule 21 NCAC 06F
.0110, which received an extended period of review.
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1

21 NCAC 06F .0116 is readopted as published in 30:14 NCR 1510 as follows:

2
3

21 NCAC 06F .0116

4

(a) Prior to enrollment and the acceptance of any enrollment fee or tuition, the barber school shall notify the applicant

5

of the Board's statutes and rules regarding criminal convictions and registered sex offenders and have the applicant

6

sign and date the notice indicating that the applicant has been so informed.

7

(b) Persons making application for student permits who have been convicted of a felony shall furnish to the Board a

8

certified copy of their Federal Bureau of Investigation criminal record report.

9

(c) Failure to include any information regarding felony convictions on applications for student permits shall result in

10

STUDENTS WITH CRIMINAL RECORDS

revocation of a student permit after a hearing.

11
12

History Note:

Authority G.S. 86A-18; 86A-22;

13

Eff. February 1, 1976;

14

Readopted Eff. February 8, 1978;

15

Amended Eff. March 1, 1983;

16

Legislative Objection Lodged Eff. March 7, 1983;

17

Amended Eff. September 1, 2013; April 1, 2010; May 1, 1989. 1989;

18

Readopted Eff. July 1, 2016.
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RRC STAFF OPINION
PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC
STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON THE
CITED RULE AT ITS NEXT MEETING, OR

2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER

CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR OWN
COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION.

AGENCY:

Board of Barber Examiners

RULE CITATION: 21 NCAC 06F .0116
RECOMMENDED ACTION:
Approve, but note staff’s comment
X

Object, based on:
X

Lack of statutory authority
Unclear or ambiguous
Unnecessary
Failure to comply with the APA

Extend the period of review
COMMENT:

Staff recommends objection to this Rule because the Board does not cite to, and staff cannot find,
any statutory authority to require notice that individuals are registered sex offenders.
In Paragraph (a) of this Rule, the Board states that barber school applicants must be notified of the
Board’s statutes and rules regarding registered sex offenders. The Board does not have authority
to inquire of sexual offender status.
It may be that the Board is relying upon G.S. 86A-18, which states, in relevant part:
§ 86A-18. Disqualifications for certificate.
The Board may either refuse to issue or to renew, or may suspend or revoke any certificate
of registration or barbershop permit or barber school permit for any one or
combination of the following causes:
(1)
Conviction of the applicant or certificate holder of a felony proved by
certified copy of the record of the court conviction;
However, status on the NC Sex Offender and Public Protection Registry is not the same as having
a felony conviction. It appears that the Board is conflating the two.
In addition, there are misdemeanor convictions that can cause an individual to be on the Registry
(such as misdemeanor sexual battery). Therefore, even if the Commission finds that the Board has
the authority to seek this because it can act based upon a felony conviction, staff believes the

Amanda J. Reeder
Commission Counsel
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Board cannot require this information for all individuals, who may be on the Registry due to a
misdemeanor conviction.

Amanda J. Reeder
Commission Counsel
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§ 86A-18. Disqualifications for certificate.
The Board may either refuse to issue or to renew, or may suspend or revoke any certificate of
registration or barbershop permit or barber school permit for any one or combination of the
following causes:
(1) Conviction of the applicant or certificate holder of a felony proved by certified copy
of the record of the court conviction;
(2) Gross malpractice or gross incompetence;
(3) Continued practice by a person knowingly having an infectious or contagious disease
after being warned in writing by the Board to cease practice;
(4) Habitual drunkenness or habitual addiction to the use of morphine, cocaine or other
habit forming drugs;
(5) The commission of any of the offenses described in subdivisions (3), (5), and (6) of
G.S. 86A-20;
(6) The violation of any one or more of the sanitary rules and regulations established by
statute or rule or regulation of the Board, provided that the Board has previously
given two written warnings to the individual committing the violation;
(7) The violation of the rules and regulations pertaining to barber schools, provided that
the Board has previously given two written warnings to the school. (1929, c.

119, s. 19; 1941, c. 375, s. 8; 1945, c. 830, s. 6; 1961, c. 477, s. 4; 1979, c.
695, s. 1; 1981, c. 457, s. 9.)

Amanda J. Reeder
Commission Counsel
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1

21 NCAC 06F .0116 is readopted with changes as published in 30:14 NCR 1510 as follows:

2
3

21 NCAC 06F .0116

4

(a) Prior to enrollment and the acceptance of any enrollment fee or tuition, the barber school shall notify the applicant

5

of the Board's statutes and rules regarding criminal convictions and registered sex offenders in G.S. 86A-18 and 93B-

6

8.1 and have the applicant sign and date the notice indicating that the applicant has been so informed.

7

(b) Persons making application for student permits who have been convicted of a felony shall furnish to the Board a

8

certified copy of their Federal Bureau of Investigation criminal record report.

9

(c) Failure to include any information regarding felony convictions on applications for student permits shall result in

10

STUDENTS WITH CRIMINAL RECORDS

revocation of a student permit after a hearing.

11
12

History Note:

Authority G.S. 86A-18; 86A-22; 93B-8.1;

13

Eff. February 1, 1976;

14

Readopted Eff. February 8, 1978;

15

Amended Eff. March 1, 1983;

16

Legislative Objection Lodged Eff. March 7, 1983;

17

Amended Eff. September 1, 2013; April 1, 2010; May 1, 1989. 1989;

18

Readopted Eff. October 1, 2016.
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1

21 NCAC 06Q .0103 is readopted as published in 30:14 NCR 1519 as follows:

2
3

21 NCAC 06Q .0103

REGISTERED SEX OFFENDER

4

The Board may refuse to issue or renew, or shall revoke any license or permit issued pursuant to Chapter 86A of the

5

General Statutes, where the applicant, licensee or permittee has been adjudicated a felony sexual offender and is

6

required to register pursuant to Chapter 14, Section 208.5 of the General Statutes or any similar statutes or ordinances.

7

In determining whether to issue or renew a license, the Board shall consider the following:

8

(1)

Crime committed for which registration was required;

9

(2)

Length of time the applicant, licensee or permittee is to register as a sex offender;

10

(3)

Whether the applicant, licensee or permittee is allowed to have contact with the victim or others;

11

(4)

Length of time licensed as a barber or shop owner in this or another state;

12

(5)

Enrollment in a treatment program relevant to the crime committed;

13

(6)

Whether the registered sex offender is a student applicant;

14

(7)

Additional criminal convictions; and

15

(8)

Letters of recommendation from members of the community where the crime was committed and

16

where the applicant, licensee or permittee currently resides stating whether or not the person

17

considers the applicant, licensee or permittee a threat to the community.

18
19

History Note:

Authority G.S. 86A-17; 86A-18;

20

Eff. June 1, 2008;

21

Amended Eff. April 1, 2010. 2010;

22

Readopted Eff. July 1, 2016.
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RRC STAFF OPINION
PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC
STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON THE
CITED RULE AT ITS NEXT MEETING, OR

2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER

CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR OWN
COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION.

AGENCY:

Board of Barber Examiners

RULE CITATION: 21 NCAC 06Q .0103
RECOMMENDED ACTION:
Approve, but note staff’s comment
X

Object, based on:
X

Lack of statutory authority
Unclear or ambiguous
Unnecessary
Failure to comply with the APA

Extend the period of review
COMMENT:

Staff recommends objection to this Rule because the Board does not cite to, and staff is unaware
of, any statutory authority for the Board to revoke licenses or permits when a licensee or permittee
has been adjudicated a felony sexual offender. As set forth in the Staff Opinion for Rule 21 NCAC
06F .0116, staff does not believe that the Board has the authority to inquire after sex offender
status.
It may be that the Board is relying upon G.S. 86A-18, which states, in relevant part:
§ 86A-18. Disqualifications for certificate.
The Board may either refuse to issue or to renew, or may suspend or revoke any certificate of registration
or barbershop permit or barber school permit for any one or combination of the following causes:
(1) Conviction of the applicant or certificate holder of a felony proved by certified copy
of the record of the court conviction;
However, status on the NC Sex Offender and Public Protection Registry is not the same as having
a felony conviction; it appears the Board is conflating the two. Staff does not believe that Board has
authority to require this information, nor to automatically revoke licenses for being adjudicated a
felony sex offender (as set forth on line 4 of the Rule.) Even if the intent is simply to determine
whether someone has a felony conviction and may be denied or revoked under G.S. 86A-18, the
Rule goes beyond that to require information on status on the Registry, rather than information of a
conviction for which the Board may act.

Amanda J. Reeder
Commission Counsel
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Staff also notes that in determining whether to issue or renew a license, the Board includes eight
factors it will consider. However, G.S. 93B-8.1 (effective in 2013, three years after the last time the
rule was reviewed by the Commission) sets forth criteria for boards to use. While some of the
considerations set forth in Rule overlap with the law [see Item (7), which appears to reflect 93B8.1(b)(7) and Item 8, which may reflect the intent of 93B-8.1(b)(8)], most are beyond the criteria set
forth by the statute. Staff does not believe the Board has authority to establish criteria outside of
those set by the statute.
Therefore, staff recommends objection to this Rule for lack of statutory authority.

Amanda J. Reeder
Commission Counsel
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§ 93B-8.1. Use of criminal history records.
(a)
The following definitions apply in this section:
(1) Applicant. – A person who makes application for licensure from an occupational
licensing board.
(2) Board. – An occupational licensing board as defined in G.S. 93B-1.
(3) Criminal history record. – A State or federal history of conviction of a crime,
whether a misdemeanor or felony, that bears upon an applicant's or a licensee's
fitness to be licensed or disciplined.
(4) Licensee. – A person who has obtained a license to engage in or represent himself or
herself to be a member of a particular profession or occupation.
(b)
Unless the law governing a particular occupational licensing board provides otherwise, a
board shall not automatically deny licensure on the basis of an applicant's criminal history. If the
board is authorized to deny a license to an applicant on the basis of conviction of any crime or for
commission of a crime involving fraud or moral turpitude, and the applicant's verified criminal
history record reveals one or more convictions of any crime, the board may deny the license if it
finds that denial is warranted after consideration of the following factors:
(1) The level and seriousness of the crime.
(2) The date of the crime.
(3) The age of the person at the time of the crime.
(4) The circumstances surrounding the commission of the crime, if known.
(5) The nexus between the criminal conduct and the prospective duties of the applicant
as a licensee.
(6) The prison, jail, probation, parole, rehabilitation, and employment records of the
applicant since the date the crime was committed.
(7) The subsequent commission of a crime by the applicant.
(8) Any affidavits or other written documents, including character references.
(c)
The board may deny licensure to an applicant who refuses to consent to a criminal history
record check or use of fingerprints or other identifying information required by the State or National
Repositories of Criminal Histories.
(d)
This section does not apply to The North Carolina Criminal Justice Education and
Training Standards Commission and the North Carolina Sheriffs' Education and Training Standards
Commission. (2013-24, s. 1.)

Amanda J. Reeder
Commission Counsel

August 23, 2016 minutes
ATTACHMENT 2

1

21 NCAC 06Q .0103 was published for readoption in 30:14 NCR 1519 but is now repealed as follows:

2
3

21 NCAC 06Q .0103

REGISTERED SEX OFFENDER

4
5

History Note:

Authority G.S. 86A-17; 86A-18;

6

Eff. June 1, 2008;

7

Amended Eff. April 1, 2010. 2010;

8

Repealed Eff. October 1, 2016.
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1

21 NCAC 06F .0110 is readopted with changes as published in 30:14 NCR 1510 as follows:

2
3

21 NCAC 06F .0110

4

Each barber school shall:

5

(1)

6
7

maintain an up-to-date written roster system which that shall be used to ensure that each student
serves substantially equal numbers of patrons; patrons for practical work;

(2)

8
9

ROSTER AND STUDENT RECORDS

maintain a complete record of each student student, including a weekly record of the number of days
and hours the student attended classes in practical work and theory;

(3)

10

maintain a separate daily record of the number of patrons the student served for
haircuts, shaves shaves, and other clinical barbering services;

11

(4)

maintain a weekly record of the subject matter taught to the student in theory classes;

12

(5)

submit the Form BAR-10 as required by 21 NCAC 06N .0111;

13

(5)(6)

provide to the Board the list of students required by G.S. 86A-22(5) by the 15th day of each month;

14
15

and
(6)(7)

16

maintain the signed acknowledgment regarding notification of the Board's rules regarding criminal
convictions and sex offenders required by 21 NCAC 06F .0116.

17
18

History Note:

Authority G.S. 86A-22;

19

Eff. February 1, 1976;

20

Readopted Eff. February 8, 1978;

21

Amended Eff. April 1, 2010; June 1, 2008; May 1, 1989; March 1, 1983. 1983;

22

Readopted Eff. September 1, 2016.

August 23, 2016 minutes
ATTACHMENT 2

NORTH CAROLINA BOARD OF
BARBER EXAMINERS
Memo

TO:

Board members

FROM:

Dennis Seavers

DATE:

August 2, 2016

SUBJECT:

Objection to 21 NCAC 06G .0106

The RRC objected to 21 NCAC 06G .0106, which is a newly proposed rule that deals
with the requirements to become a barber instructor. The RRC objection stated:
The Commission objected to Rule 06G .0106 based on a lack of authority
for the Board to require barbers to have five years of experience in order
to qualify as barber instructors.
The proposed revision removes all but the requirements in item (2) to submit the
appropriate form and pay a fee. Below are explanations for why the proposed revision
removes these requirements.
•

•

•

Item (1). The original rule said that the applicant must “meet the qualifications in
G.S. 86A-3,” which lists the requirements to be a registered barber. This portion
of the original rule is unnecessary because G.S. 86A-23 already states that a
person must be a registered barber in order to be an instructor. In addition, outof-state applicants might not meet the criteria in G.S. 86A-3 but still be registered
barbers. This provision would prevent certain out-of-state barbers from
becoming barber instructors and might receive another RRC objection.
Item (3). The original rule required a score of at least 70 percent on the practical
exam. However, 21 NCAC 06G .0103, which was readopted effective July 1,
2016, already says that a barber-instructor applicant must make a score of at
least 80 on the written and practical exams. Therefore, this provision both is
unnecessary and contradicts an already readopted rule.
Item (4). The basis of the RRC objection is the provision that requires an
applicant to have been a registered barber in good standing for five years. The
proposed revision removes that requirement because the objection seems
correct to me. However, if the board believes that it has the authority to adopt
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•

this requirement, it should identify its authority at the August 23 board meeting so
that I can include this reference in the board’s response to the RRC objection.
Item (5). As discussed in the cover memo to 21 NCAC 06F .0116 and 06Q
.0103, the board has considered switching to a private vendor for background
checks rather than FBI criminal records. Removing item (5) will finalize this
switch to a private vendor.

I made other technical changes as requested by the RRC staff or to comply with
rulemaking regulations.
Following this memo are:
1. The rule as originally filed with the RRC;
2. The RRC staff opinion that explains the basis of the objection; and
3. The proposed revision in response to the objection.
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1

21 NCAC 06G .0106 is adopted with changes as published in 30:14 NCR 1512 as follows:

2
3

21 NCAC 06G .0106

INSTRUCTOR APPLICATION

4

To become a registered barber instructor an applicant must:

5

(1)

meet the qualifications in G.S. 86A-3;

6

(2)

furnish the Board with Form BAR-6 and pay the fee according to 21 NCAC 06N .0101;

7

(3)

make a score of at least 70 percent or better on the clinical portion of the registered barber

8

examination;

9

(4)

have been a [registerd ]registered barber in good standing for five years; and

10

(5)

submit a FBI Criminal Record Check with the application.

11
12
13

History Note:

Authority G.S. 86A-22(2); 86A-23(a); 86A-25;
Eff. July 1, 2016.
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RRC STAFF OPINION
PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC
STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON THE
CITED RULE AT ITS NEXT MEETING, OR

2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER

CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR OWN
COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION.

AGENCY:

Board of Barber Examiners

RULE CITATION: 21 NCAC 06G .0106
RECOMMENDED ACTION:
Approve, but note staff’s comment
X

Object, based on:
X

Lack of statutory authority
Unclear or ambiguous
Unnecessary
Failure to comply with the APA

Extend the period of review
COMMENT:

Staff recommends objection to this Rule for lack of statutory authority.
The Board does not cite to, and staff cannot find, any authority to require the applicant for an
instructor’s certificate have five years of good standing as a registered barber as set forth in Item
(4).
G.S. 86A-23 states, in relevant part:

§ 86A-23. Instructors.
(a)
The Board shall issue an instructor's certificate to any currently registered barber who has
passed an instructor's examination given by the Board. This examination shall cover the subjects
listed in G.S. 86A-22(4) and in the Textbook of Barber Styling approved by the Board.
The statute does not restrict the certificate to those with five or more years of registration, and staff
is not aware of any authority for the Board to add this requirement to issue the certificate.
Therefore, staff recommends objection for lack of statutory authority for Item (4).
Further, staff notes that in Item (5), the Board is requiring a criminal background check. Staff notes
that G.S. 86A-23 only requires an exam, an application, and a fee. This background check is not
included in statute.

Amanda J. Reeder
Commission Counsel
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§ 86A-23. Instructors.
(a)
The Board shall issue an instructor's certificate to any currently registered barber who has
passed an instructor's examination given by the Board. This examination shall cover the subjects
listed in G.S. 86A-22(4) and in the Textbook of Barber Styling approved by the Board.
(b)
A person desiring to take an instructor's examination must make application to the Board
for examination on forms to be furnished by the Board and pay the instructor's examination fee.
Each person who passes the instructor's examination shall be issued a certificate of registration as a
registered instructor by paying the issuance fee. Every instructor's certificate shall expire on May 31
of each year. Any instructor's certificate issued under this Chapter is automatically suspended by
operation of law after failure to renew the instructor's certificate by the expiration date and may be
renewed only upon payment of all lapsed renewal fees and the required late fee. Any person whose
instructor's certificate has expired for a period of three years or more shall be required to take and
pass the instructor's examination before the certificate can be renewed. (1945, c. 830, s. 8; 1961, c.

577, s. 5; 1973, c. 1331, s. 3; 1979, c. 695, s. 1; 1981, c. 457, s. 13; 1995 (Reg. Sess., 1996),
c. 605, s. 12.)

Amanda J. Reeder
Commission Counsel
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1

21 NCAC 06G .0106 is adopted with changes as published in 30:14 NCR 1512 as follows:

2
3

21 NCAC 06G .0106

INSTRUCTOR APPLICATION

4

To become a registered barber instructor an applicant must: shall furnish the Board with the Form BAR-6 as set forth

5

in 21 NCAC 06N .0107 and pay the fee in 21 NCAC 06N .0101(a)(11).

6

(1)

meet the qualifications in G.S. 86A-3;

7

(2)

furnish the Board with Form BAR-6 and pay the fee according to 21 NCAC 06N .0101;

8

(3)

make a score of at least 70 percent or better on the clinical portion of the registered barber

9

examination;

10

(4)

have been a registerd registered barber in good standing for five years; and

11

(5)

submit a FBI Criminal Record Check with the application.

12
13
14

History Note:

Authority G.S. 86A-22(2); 86A-23(a); 86A-25;
Eff. October 1, 2016.
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NORTH CAROLINA BOARD OF
BARBER EXAMINERS
Memo

TO:

Board members

FROM:

Dennis Seavers

DATE:

August 2, 2016

SUBJECT:

Objection to 21 NCAC 06I .0101

The RRC objected to 21 NCAC 06I .0101, which addresses situations where individuals
want to receive credit for barber training at a school outside of North Carolina. These
situations are separate from cases where individuals hold a license in another state and
are applying for a North Carolina license. As an example of a situation where this rule
would apply, an individual may have started training in another state and wants to finish
training in North Carolina. The RRC objection stated:
The Commission objected to Rule 06I .0101 based upon ambiguity. The
Commission found that the phrase “substantially similar standards” is
unclear as written, as the Rule neither defines the standards nor sets forth
how they will be determined.
The proposed revision specifies three standards that must be met. These standards
are based on the current practice, although the practice has varied over the years,
probably as a result of the ambiguity in this rule.
I made other technical changes as requested by the RRC staff or to comply with
rulemaking regulations.
Following this memo are:
1. The rule as originally filed with the RRC; and
2. The proposed revision in response to the objection.
(Please note that there was no RRC staff opinion for this rule because the objection
came after discussion with the agency on the meaning of “substantially similar.”)
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1

21 NCAC 06I .0101 is readopted as published in 30:14 NCR 1512 as follows:

2
3

21 NCAC 06I .0101

CREDIT FOR OUT-OF-STATE TRAINING

4

A student may receive credit for training in a barber school in another state if the Board determines that the school has

5

substantially similar standards as required by the statutes and rules of this state.

6
7

History Note:

Authority G.S. 86A-15;

8

Eff. February 1, 1976;

9

Readopted Eff. February 8, 1978;

10

Amended Eff. May 1, 1989. 1989;

11

Readopted Eff. July 1, 2016.
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1

21 NCAC 06I .0101 is readopted with changes as published in 30:14 NCR 1512 as follows:

2
3

21 NCAC 06I .0101

CREDIT FOR OUT-OF-STATE TRAINING

4

A The Board may grant a student may receive credit hours for training in a barber school in another state if the Board

5

determines that the school has substantially similar standards as required by the statutes and rules of this state. that:

6

(1)

the school is accredited by the National Accrediting Commission of Career Arts and Sciences;

7

(2)

if required by the state in which the school is located, the school has a current license; and

8

(3)

based on a certified transcript submitted by the student, the hours are for topics set forth in 21 NCAC

9

06F .0120(a).

10
11

History Note:

Authority G.S. 86A-15; 86A-15(b);

12

Eff. February 1, 1976;

13

Readopted Eff. February 8, 1978;

14

Amended Eff. May 1, 1989. 1989;

15

Readopted Eff. October 1, 2016.
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NORTH CAROLINA BOARD OF
BARBER EXAMINERS
Memo

TO:

Board members

FROM:

Dennis Seavers

DATE:

August 2, 2016

SUBJECT:

Objection to 21 NCAC 06I .0105, 06J .0101, 06K .0104, 06N .0104, and
06N .0106

The RRC objected to 21 NCAC 06I .0105, 06J .0101, 06K .0104, 06N .0104, and 06N
.0106. These rules would establish a minimum level of education for individual
licensees (barber students, apprentice barbers, registered barbers, and barber
instructors) by requiring applicants to have a high school diploma or equivalency (GED).
The RRC objection stated:
The Commission objected to Rules 06I .0105, 06J .0101, 06K .0104,
06N.0104, and 06N .0106 for a lack of statutory authority. Specifically, the
Commission found that the Board lacks statutory authority to require
applicants for licensure or certification to have high school diplomas or
GED certificates.
The proposed revisions of these rules assume that the RRC objection is correct. If the
board believes that it has the authority to adopt this requirement, it should identify its
authority at the August 23 board meeting so that I can include this reference in the
board’s response to the RRC objection. In addition, I have removed requirements for
FBI criminal record reports for the reasons explained in the memo for 21 NCAC 06G
.0106.
There were some changes specific to individual rules:
•

•

For 21 NCAC 06K .0104, I removed the requirement for the applicant to provide
a certified copy of the out-of-state license. That license wouldn’t tell us anything
that we can already learn from the certified statement that we get from the out-ofstate licensing agency.
For 21 NCAC 06N .0106, I removed the requirement for applicants to tell us the
“place of proposed employment,” since the information appears to have little
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regulatory value (they may not know where they plan to work, and they aren’t
obligated to tell us if they work elsewhere).
I made other technical changes as requested by the RRC staff or to comply with
rulemaking regulations.
Following this memo, for each of the five rules, are:
1. The rule as originally filed with the RRC;
2. The RRC staff opinion that explains the basis of the objection; and
3. The proposed revision in response to the objection.
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1

21 NCAC 06I .0105 is readopted as published in 30:14 NCR 1512 as follows:

2
3

21 NCAC 06I .0105

4

A student who has trained in another state may take the examination to become a registered apprentice barber

5

provided:

6

(1)

7

APPRENTICE BARBER

he or she proves satisfactorily to the Board that his or her hours of training in the out-of-state barber
school are the substantive equivalent to those in North Carolina;

8

(2)

he or she provides proof of completion of barber school training;

9

(3)

he or she completes and furnishes to the Board Form BAR-7;

10

(4)

he or she pays the required fee according to 21 NCAC 06N .0101; and

11

(5)

he or she furnishes a certified copy of his or her Federal Bureau of Investigation criminal

12
13

record report. report; and
(6)

he or she has completed high school or has a GED certificate.

14
15

History Note:

Authority G.S. 86A-5; 86A-18; 86A-24; 86A-25;

16

Eff. February 1, 1976;

17

Readopted Eff. February 8, 1978;

18

Amended Eff. March 1, 1983;

19

Legislative Objection Lodged Eff. March 7, 1983;

20

Amended Eff. September 1, 2013; June 1, 2008; May 1, 1989. 1989;

21

Readopted Eff. July 1, 2016.
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RRC STAFF OPINION
PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC
STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON THE
CITED RULE AT ITS NEXT MEETING, OR

2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER

CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR OWN
COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION.

AGENCY:

Board of Barber Examiners

RULE CITATION: 21 NCAC 06I .0105
RECOMMENDED ACTION:
Approve, but note staff’s comment
X

Object, based on:
X

Lack of statutory authority
Unclear or ambiguous
Unnecessary
Failure to comply with the APA

Extend the period of review
COMMENT:

Staff recommends objection to this Rule for lack of statutory authority. The Board does not cite to,
and staff is not aware of, any authority to require out-of-state applicants for registration as an
apprentice to have completed high school or have a GED, as set forth in Item (6) of this Rule.
The Board, in its History Note, refers to several statutes. G.S. 86A-5 states, in relevant part:
§ 86A-5. Powers and duties of the Board.
(a)
The Board has the following powers and duties:
(3) To review the barber licensing laws of other states and to determine which are the
substantive equivalent of the laws of North Carolina for purposes of G.S. 86A-12.
(4) To conduct examinations of applicants for certificate of registration as registered barber,
registered apprentice and barber school instructor.
G.S. 86A-12 states:
§ 86A-12. Applicants licensed in other states.
(a) The Board shall issue, without examination, a license to applicants already licensed
in another state provided the applicant presents evidence satisfactory to the Board that:
(1)
He is currently an active, competent practitioner in good standing; and
(2)
He has practiced at least three out of the five years immediately
preceding his application; and
(3)
He currently holds a valid license in another state; and
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(4)

There is no disciplinary proceeding or unresolved complaint pending
against him at the time a license is to be issued by this State; and
(5)
The licensure requirements in the other state are the substantive
equivalent of those required by this State.
(b) The requirements in subdivisions (1) or (5), or both, of subsection (a) of this section
may be waived by the Board provided that the applicant presents evidence satisfactory to
the Board that the applicant:
(1)
Has met the licensure requirements of the state in which he received his
license;
(2)
Has at least five years practical experience; and
(3)
Demonstrates his knowledge of barbering skills and of the sanitary
regulations in North Carolina by passing a practical, written or oral examination.
(c) Any license granted pursuant to this section is subject to the same duties and
obligations and entitled to the same rights and privileges as a license issued under G.S.
86A-3. (1929, c. 119, s. 12; 1941, c. 375, s. 5; 1947, c. 1024; 1961, c. 577, s. 2; 1979, c.
695, s. 1; 1981, c. 457, s. 8; 1987, c. 210.)
Reviewing these statutes together, one could argue that the Board does not have authority to issue
an apprentice license to an out-of-state individual under G.S. 86A-24. However, staff is not taking
that view.
What staff notes is that G.S. 86A-24 sets the following requirements for apprenticeship:
§ 86A-24. Apprenticeship.
(a)
Before being issued an apprentice license, an applicant must pass an examination
conducted by the Board to determine his competence, including his knowledge of
barbering, sanitary rules and regulations, and knowledge of diseases of the face, skin and
scalp.
The law does not require any applicant for an apprentice license to have a high school education or
GED.
Further, staff notes G.S. 86A-3, which sets the qualifications for barbers, does not have any
minimum education requirements outside of attending barber school.
Therefore, staff recommends objecting to this Rule for lack of statutory authority to require
applicants to have completed high school or have a GED certificate.
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§ 86A-3. Qualifications for certificate as a registered barber.
A certificate of registration as a registered barber shall be issued by the Board to any person who
meets all of the following qualifications:
(1) Has attended an approved barber school for at least 1528 hours.
(2) Has completed a 12-month apprenticeship under the supervision of a licensed barber,
as provided in G.S. 86A-24.
(3) Has passed a clinical examination conducted by the Board.
(4) Has submitted to the Board the affidavit required by G.S. 86A-24(c) certifying that
the applicant has served the apprenticeship required by subdivision (2). (1929, c.
119, ss. 3, 4, 11; 1941, c. 375, s. 3; 1961, c. 577, s. 1; 1979, c. 695, s. 1; 1981, c. 457, s.
1; 1995 (Reg. Sess., 1996), c. 605, s. 1.)

§ 86A-5. Powers and duties of the Board.
(a)
The Board has the following powers and duties:
(1) To see that inspections of barbershops and schools are conducted to determine
compliance with sanitary regulations. The Board may appoint inspectors as
necessary.
(2) To adopt sanitary regulations concerning barber schools and shops and procedural
rules in accordance with the guidelines established in G.S. 86A-15.
(3) To review the barber licensing laws of other states and to determine which are the
substantive equivalent of the laws of North Carolina for purposes of G.S.
86A-12.
(4) To conduct examinations of applicants for certificate of registration as registered
barber, registered apprentice and barber school instructor.
(5) To employ and fix the compensation of personnel that the Board deems necessary to
carry out the provisions of this Chapter.
(6) To assess civil penalties pursuant to G.S. 86A-27.
(b)
The Board shall adopt regulations:
(1) Prohibiting the use of commercial chemicals of unknown content by persons
registered under this Chapter. For purposes of this section, "commercial
chemicals" are those products sold only through beauty and barber supply houses
and not available to the general public;
(2) Instructing persons registered under this Chapter in the proper use and application of
commercial chemicals where no manufacturer's instructions are included. In the
alternative, the Board shall prohibit the use of such commercial chemicals by
persons registered under this Chapter.
(c)
Each Board member shall submit periodic reports to the Board concerning his activities
in carrying out duties as a Board member. (1929, c. 119, ss. 10, 12, 16; 1931, c. 32; 1933, c. 95,

s. 2; 1941, c. 375, ss. 5, 7; 1945, c. 830, s. 8; 1947, c. 1024; 1961, c. 577, ss. 2, 3, 5; 1973, c.
1331, s. 3; 1979, c. 695, s. 1; 1981, c. 457, ss. 3, 4; 2004-146, s. 2.)
§ 86A-12. Applicants licensed in other states.
(a)
The Board shall issue, without examination, a license to applicants already licensed in
another state provided the applicant presents evidence satisfactory to the Board that:
(1) He is currently an active, competent practitioner in good standing; and
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(2) He has practiced at least three out of the five years immediately preceding his
application; and
(3) He currently holds a valid license in another state; and
(4) There is no disciplinary proceeding or unresolved complaint pending against him at
the time a license is to be issued by this State; and
(5) The licensure requirements in the other state are the substantive equivalent of those
required by this State.
(b)
The requirements in subdivisions (1) or (5), or both, of subsection (a) of this section may
be waived by the Board provided that the applicant presents evidence satisfactory to the Board that
the applicant:
(1) Has met the licensure requirements of the state in which he received his license;
(2) Has at least five years practical experience; and
(3) Demonstrates his knowledge of barbering skills and of the sanitary regulations in
North Carolina by passing a practical, written or oral examination.
(c)
Any license granted pursuant to this section is subject to the same duties and obligations
and entitled to the same rights and privileges as a license issued under G.S. 86A-3. (1929, c. 119, s.

12; 1941, c. 375, s. 5; 1947, c. 1024; 1961, c. 577, s. 2; 1979, c. 695, s. 1; 1981, c. 457, s. 8;
1987, c. 210.)
§ 86A-18. Disqualifications for certificate.
The Board may either refuse to issue or to renew, or may suspend or revoke any certificate of
registration or barbershop permit or barber school permit for any one or combination of the
following causes:
(1) Conviction of the applicant or certificate holder of a felony proved by certified copy
of the record of the court conviction;
(2) Gross malpractice or gross incompetence;
(3) Continued practice by a person knowingly having an infectious or contagious disease
after being warned in writing by the Board to cease practice;
(4) Habitual drunkenness or habitual addiction to the use of morphine, cocaine or other
habit forming drugs;
(5) The commission of any of the offenses described in subdivisions (3), (5), and (6) of
G.S. 86A-20;
(6) The violation of any one or more of the sanitary rules and regulations established by
statute or rule or regulation of the Board, provided that the Board has previously
given two written warnings to the individual committing the violation;
(7) The violation of the rules and regulations pertaining to barber schools, provided that
the Board has previously given two written warnings to the school. (1929, c.

119, s. 19; 1941, c. 375, s. 8; 1945, c. 830, s. 6; 1961, c. 477, s. 4; 1979, c.
695, s. 1; 1981, c. 457, s. 9.)
§ 86A-24. Apprenticeship.
(a)
Before being issued an apprentice license, an applicant must pass an examination
conducted by the Board to determine his competence, including his knowledge of barbering, sanitary
rules and regulations, and knowledge of diseases of the face, skin and scalp.
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(b)
An apprentice license expires on May 31 of each year. Every holder of an apprentice
license shall annually renew the apprentice license by the expiration date and pay the required
renewal fee. An apprentice license issued under this Chapter is automatically suspended by
operation of law after failure to renew the apprentice license by the expiration date. An apprentice
whose apprentice license has expired may have the certificate restored immediately upon paying all
lapsed renewal fees and the required late fee. The certificate of registration of an apprentice is valid
only so long as the apprentice works under the supervision of a registered barber. The registered
barber shall remain present on the premises of the barbershop at all times while the apprentice is
working. No apprentice shall operate a barbershop.
(c)
On completion of at least one year's apprenticeship, evidenced by affidavit of the
supervising registered licensed barber or barbers, and upon meeting the other requirements of G.S.
86A-3, the apprentice shall be issued a license as a registered barber, pursuant to G.S. 86A-10. No
registered apprentice may practice for a period exceeding three years without retaking and passing
the required examination to receive a certificate as a registered apprentice. (1929, c. 119, ss. 4, 5;

1941, c. 375, s. 3; 1975, c. 68, ss. 1, 2; 1979, c. 695, s. 1; 1981, c. 457, s. 14; 1995 (Reg.
Sess., 1996), c. 605, s. 13; 2004-146, s. 8.)
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1

21 NCAC 06I .0105 is readopted with changes as published in 30:14 NCR 1512 as follows:

2
3

21 NCAC 06I .0105

4

A student who has trained in another state may take the examination to become a registered apprentice barber

5

provided:

6

(1)

APPRENTICE BARBER

he or she proves satisfactorily to the Board that his or her hours of training in the out-of-state barber

7

school are the substantive equivalent to those in North Carolina; have been credited under 21 NCAC

8

06I .0101;

9

(2)

he or she provides proof of completion of barber school training;

10

(3)

he or she completes and furnishes to the Board the Form BAR-7; BAR-7 that meets the requirements

11

of 21 NCAC 06N .0108; and

12

(4)

he or she pays the required fee according to 21 NCAC 06N .0101; and in 21 NCAC 06N .0101(a)(5).

13

(5)

he or she furnishes a certified copy of his or her Federal Bureau of Investigation criminal record

14
15

report. report; and
(6)

he or she has completed high school or has a GED certificate.

16
17

History Note:

Authority G.S. 86A-5; 86A-18; 86A-24; 86A-25;

18

Eff. February 1, 1976;

19

Readopted Eff. February 8, 1978;

20

Amended Eff. March 1, 1983;

21

Legislative Objection Lodged Eff. March 7, 1983;

22

Amended Eff. September 1, 2013; June 1, 2008; May 1, 1989. 1989;

23

Readopted Eff. October 1, 2016.
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1

21 NCAC 06J .0101 is readopted as published in 30:14 NCR 1512 as follows:

2
3

21 NCAC 06J .0101

4

A registered apprentice must:

5

(1)

6

REGISTERED APPRENTICE

attend an approved barber school for a period of at least 1528 hours or the equivalent as determined
by the Board. (For curriculum requirements see 21 NCAC 06F .0120);

7

(2)

furnish the Board with Form BAR-4 and pay the fee according to 21 NCAC 06N .0101;

8

(3)

make a score of at least 70 percent on both a written and practical apprentice examination; and

9

(4)

submit a certified copy of his or her Federal Bureau of Investigation criminal record report. report;

10
11

and
(5)

submit a copy of his high school diploma or GED certificate.

12
13

History Note:

Authority G.S. 86A-3; 86A-10; 86A-24; 86A-25;

14

Eff. February 1, 1976;

15

Readopted Eff. February 8, 1978;

16

Amended Eff. March 1, 1983;

17

Legislative Objection Lodged Eff. March 7, 1983;

18

Amended Eff. September 1, 2013; June 1, 2008; May 1, 1989. 1989;

19

Readopted Eff. July 1, 2016.
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RRC STAFF OPINION
PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC
STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON THE
CITED RULE AT ITS NEXT MEETING, OR

2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER

CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR OWN
COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION.

AGENCY:

Board of Barber Examiners

RULE CITATION: 21 NCAC 06J .0101
RECOMMENDED ACTION:
Approve, but note staff’s comment
X

Object, based on:
X

Lack of statutory authority
Unclear or ambiguous
Unnecessary
Failure to comply with the APA

Extend the period of review
COMMENT:

Staff recommends objection to this Rule for lack of statutory authority. The Board does not cite to,
and staff is not aware of, any authority to require applicants for registration as an apprentice to have
completed high school or have a GED, as set forth in Item (5) of this Rule.
As stated more fully in the Staff Opinion for Rule 21 NCAC 06I .0105, staff does not believe the
Board has authority to require any applicant for an apprentice license to have a high school diploma
or GED.
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1

21 NCAC 06J .0101 is readopted with changes as published in 30:14 NCR 1512 as follows:

2
3

21 NCAC 06J .0101

4

A registered apprentice must: shall:

5

(1)

REGISTERED APPRENTICE

attend an approved barber school for a period of at least 1528 hours or the equivalent as determined

6

by the Board. (For curriculum requirements see 21 NCAC 06F .0120); as set forth in 21 NCAC 06F

7

.0120;

8

(2)

9
10

according to 21 NCAC 06N .0101; 21 NCAC 06N .0101(a)(5); and
(3)

11
12

make a score of at least 70 percent on both a written and practical apprentice examination;
and examination.

(4)

13
14

furnish the Board with the Form BAR-4 as set forth in 21 NCAC 06N .0105 and pay the fee

submit a certified copy of his or her Federal Bureau of Investigation criminal record report. report;
and

(5)

submit a copy of his high school diploma or GED certificate.

15
16

History Note:

Authority G.S. 86A-3; 86A-10; 86A-24; 86A-25;

17

Eff. February 1, 1976;

18

Readopted Eff. February 8, 1978;

19

Amended Eff. March 1, 1983;

20

Legislative Objection Lodged Eff. March 7, 1983;

21

Amended Eff. September 1, 2013; June 1, 2008; May 1, 1989. 1989;

22

Readopted Eff. October 1, 2016.
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1

21 NCAC 06K .0104 is readopted as published in 30:14 NCR 1512 as follows:

2
3

21 NCAC 06K .0104

OUT-OF-STATE APPLICANTS

4

An applicant who is licensed as a barber in another state and who wants to apply to become registered as a barber in

5

this state must establish his out-of-state license and experience and must provide:

6

(1)

a certified copy of the applicant's out-of-state license;

7

(2)

three sworn affidavits verifying the experience of the applicant;

8

(3)(2)

form BAR-8 and the required fee;

9

(4)(3)

a certified copy of his Federal Bureau of Investigation criminal record report;

10

(5)(4)

a certified statement from the applicant's out-of-state Board stating the following:

11

(a)

the applicant's length of licensure in that state;

12

(b)

whether such licensure has been continuous or has been interrupted by periods when the

13

applicant was not licensed in the state;

14

(c)

the reasons for any such interruptions in licensure; and

15

(d)

whether or not there have been any disciplinary actions against the applicant's license; and

16

(6)(5)

17
18

a certified transcript describing the number of instructional hours and course content from the school
where the applicant received his barber training.training; and

(6)

a copy of his or her high school diploma or GED certificate.

19
20

History Note:

Authority G.S. 86A-12; 86A-15; 86A-25;

21

Eff. February 1, 1976;

22

Readopted Eff. February 8, 1978;

23

Amended Eff. March 1, 1983;

24

Legislative Objection Lodged Eff. March 7, 1983;

25

Amended Eff. September 1, 2013, May 1, 1989. 1989;

26

Readopted Eff. July 1, 2016.
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RRC STAFF OPINION
PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC
STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON THE
CITED RULE AT ITS NEXT MEETING, OR

2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER

CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR OWN
COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION.

AGENCY:

Board of Barber Examiners

RULE CITATION: 21 NCAC 06K .0104
RECOMMENDED ACTION:
Approve, but note staff’s comment
X

Object, based on:
X

Lack of statutory authority
Unclear or ambiguous
Unnecessary
Failure to comply with the APA

Extend the period of review
COMMENT:

Staff recommends objection to this Rule for lack of statutory authority. The Board does not cite to,
and staff is not aware of, any authority to require out-of-state applicants for registration as a barber
to have completed high school or have a GED, as set forth in Item (6) of this Rule. Staff notes that
G.S. 86A-12 sets the requirements for licensure without examination for out-of-state licensees, and
that statute does not include any educational requirements.
As stated more fully in the Staff Opinion for Rule 21 NCAC 06I .0105, staff does not believe the
Board has authority to require any applicant for a barber license to have a high school diploma or
GED.
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1

21 NCAC 06K .0104 is readopted with changes as published in 30:14 NCR 1512 as follows:

2
3

21 NCAC 06K .0104

OUT-OF-STATE APPLICANTS

4

An applicant who is licensed as a barber in another state and who wants to apply to become registered as a barber in

5

this state State must shall establish his or her out-of-state license and experience and must provide:

6

(1)

a certified copy of the applicant's out-of-state license;

7

(2)

three sworn affidavits verifying the experience of the applicant;

8

(3)(2)(1) form the Form BAR-8 as set forth in 21 NCAC 06N .0109 and the required fee; fee as set forth in

9

21 NCAC 06N .0101(a)(21); and

10

(4)(3)

a certified copy of his Federal Bureau of Investigation criminal record report;

11

(5)(2)

a certified statement from the applicant's out-of-state Board stating the following:

12

(a)

the applicant's length of licensure in that state;

13

(b)

whether such licensure has been continuous or has been interrupted by periods when the

14

applicant was not licensed in the state;

15

(c)

the reasons for any such interruptions in licensure; and

16

(d)

whether or not there have been any disciplinary actions against the applicant's license;

17
18

and license.
(6)(5)

19
20

a certified transcript describing the number of instructional hours and course content from the school
where the applicant received his barber training.training; and

(6)(5)

a copy of his or her high school diploma or GED certificate.

21
22

History Note:

Authority G.S. 86A-12; 86A-15; 86A-25;

23

Eff. February 1, 1976;

24

Readopted Eff. February 8, 1978;

25

Amended Eff. March 1, 1983;

26

Legislative Objection Lodged Eff. March 7, 1983;

27

Amended Eff. September 1, 2013, May 1, 1989. 1989;

28

Readopted Eff. October 1, 2016.
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1

21 NCAC 06N .0104 is readopted as published in 30:14 NCR 1514 as follows:

2
3

21 NCAC 06N .0104

FORM BAR-3

4

(a) Form BAR-3 must be filed for permission to enroll in barber school. It requires the following:

5

(1)

name, address, and birth date of applicant;

6

(2)

applicant's prior barber school attendance, if any;

7

(3)

name of school enrolled;

8

(4)

date of enrollment;

9

(5)

a certified copy of his Federal Bureau of Investigation criminal record report; and

10

(6)

signature of school manager. manager; and

11

(7)

a copy of his or her high school diploma or GED certificate.

12

(b) A fee as required in Rule .0101 of this Subchapter must accompany this form.

13
14

History Note:

Authority G.S. 86A-18; 86A-22; 86A-25;

15

Eff. February 1, 1976;

16

Readopted Eff. February 8, 1978;

17

Amended Eff. March 1, 1983;

18

Legislative Objection Lodged Eff. March 7, 1983;

19

Curative Amended Eff. April 6, 1983;

20

Amended Eff. September 1, 2013; May 1, 1989. 1989;

21

Readopted Eff. July 1, 2016.
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RRC STAFF OPINION
PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC
STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON THE
CITED RULE AT ITS NEXT MEETING, OR

2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER

CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR OWN
COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION.

AGENCY:

Board of Barber Examiners

RULE CITATION: 21 NCAC 06N .0104
RECOMMENDED ACTION:
Approve, but note staff’s comment
X

Object, based on:
X

Lack of statutory authority
Unclear or ambiguous
Unnecessary
Failure to comply with the APA

Extend the period of review
COMMENT:

Staff recommends objection to this Rule for lack of statutory authority. The Board does not cite to,
and staff is not aware of, any authority to require applicants for barber school to have completed
high school or have a GED, as set forth in Item (7) of this Rule.
As stated more fully in the Staff Opinion for Rule 21 NCAC 06I .0105, staff does not believe the
Board has authority to require any applicant to have a high school diploma or GED.
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1

21 NCAC 06N .0104 is readopted with changes as published in 30:14 NCR 1514 as follows:

2
3

21 NCAC 06N .0104

FORM BAR-3

4

(a) The Form BAR-3 must shall be filed for permission to enroll in barber school. It requires the following:

5

(1)

the name, address, social security number, and birth date of the applicant;

6

(2)

the applicant's prior barber school attendance, if any;

7

(3)

the name of the school enrolled;

8

(4)

the date of enrollment; and

9

(5)

the a certified copy of his Federal Bureau of Investigation criminal record report; and

10

(6)(5)

the signature of the school manager. manager; and manager.

11

(7)

a copy of his or her high school diploma or GED certificate.

12

(b) A The fee as required in Rule .0101 of this Subchapter must 21 NCAC 06N .0101(a)(12) shall accompany this

13

form.

14
15

History Note:

Authority G.S. 86A-18; 86A-22; 86A-25; 93B-14;

16

Eff. February 1, 1976;

17

Readopted Eff. February 8, 1978;

18

Amended Eff. March 1, 1983;

19

Legislative Objection Lodged Eff. March 7, 1983;

20

Curative Amended Eff. April 6, 1983;

21

Amended Eff. September 1, 2013; May 1, 1989. 1989;

22

Readopted Eff. October 1, 2016.
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1

21 NCAC 06N .0106 is readopted as published in 30:14 NCR 1514 as follows:

2
3

21 NCAC 06N .0106

FORM BAR-5

4

(a) Form BAR-5 must be filed by one desiring to take the examination to receive a registered barber certificate. It

5

requires the following:

6

(1)

name, address, and birthdate of applicant;

7

(2)

place of proposed employment;

8

(3)

barber school training;

9

(4)

a certified copy of his/her Federal Bureau of Investigation criminal record report; and

10

(5)

barbering experience. experience; and

11

(6)

a copy of his or her high school diploma or GED certificate.

12

(b) Form BAR-5 must be notarized in two places.

13

(c) A fee as required in Rule .0101 of this Subchapter must accompany this form.

14
15

History Note:

Authority G.S. 86A-1; 86A-3; 86A-10; 86A-25;

16

Eff. February 1, 1976;

17

Readopted Eff. February 8, 1978;

18

Amended Eff. March 1, 1983;

19

Legislative Objection Lodged Eff. March 7, 1983;

20

Curative Amended Eff. April 6, 1983;

21

Amended Eff. September 1, 2013; May 1, 1989. 1989;

22

Readopted Eff. July 1, 2016.
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RRC STAFF OPINION
PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC
STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON THE
CITED RULE AT ITS NEXT MEETING, OR

2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER

CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR OWN
COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION.

AGENCY:

Board of Barber Examiners

RULE CITATION: 21 NCAC 06N .0106
RECOMMENDED ACTION:
Approve, but note staff’s comment
X

Object, based on:
X

Lack of statutory authority
Unclear or ambiguous
Unnecessary
Failure to comply with the APA

Extend the period of review
COMMENT:

Staff recommends objection to this Rule for lack of statutory authority. The Board does not cite to,
and staff is not aware of, any authority to require applicants for the barber examination to have
completed high school or have a GED, as set forth in Item (6) of this Rule.
As stated more fully in the Staff Opinion for Rule 21 NCAC 06I .0105, staff does not believe the
Board has authority to require any applicant to have a high school diploma or GED.

Amanda J. Reeder
Commission Counsel
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1

21 NCAC 06N .0106 is readopted with changes as published in 30:14 NCR 1514 as follows:

2
3

21 NCAC 06N .0106

FORM BAR-5

4

(a) The Form BAR-5 must shall be filed by one desiring applying to take the examination to receive a registered

5

barber certificate. It requires the following:

6

(1)

the name, address, social security number, and birthdate of the applicant;

7

(2)

place of proposed employment;

8

(3)(2)

barber school training;

9

(4)

a certified copy of his/her Federal Bureau of Investigation criminal record report; and

10

(5)(3)

the length of barbering experience. experience; and experience.

11

(6)

a copy of his or her high school diploma or GED certificate.

12

(b) The Form BAR-5 must shall be notarized in two places. notarized.

13

(c) A The fee as required in Rule .0101 of this Subchapter must 21 NCAC 06N .0101(a)(4) shall accompany this

14

form.

15
16

History Note:

Authority G.S. 86A-1; 86A-3; 86A-10; 86A-25; 93B-14;

17

Eff. February 1, 1976;

18

Readopted Eff. February 8, 1978;

19

Amended Eff. March 1, 1983;

20

Legislative Objection Lodged Eff. March 7, 1983;

21

Curative Amended Eff. April 6, 1983;

22

Amended Eff. September 1, 2013; May 1, 1989. 1989;

23

Readopted Eff. October 1, 2016.
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NORTH CAROLINA BOARD OF
BARBER EXAMINERS
Memo

TO:

Board members

FROM:

Dennis Seavers

DATE:

August 2, 2016

SUBJECT:

Objection to 21 NCAC 06L .0118

The RRC objected to 21 NCAC 06L .0118, which addresses sanitary ratings and
postings of ratings. The RRC objection stated:
The Commission objected to Rule 06L .0118, as the Commission found
that the Board lacks statutory authority to state in Paragraph (f) of the Rule
that violation of Chapter 86A or any administrative rule adopted by the
Board or operation of a shop that receives a failing grade shall be
sufficient cause for revoking or suspending the permit. G.S. 86A-18 states
that the Board may revoke or suspend the permit for violation provided the
Board has previously given two written warnings to the individual
committing the violation. Therefore, the Commission found that the
agency is without authority to revoke a permit for failure to comply with this
Rule unless the statutorily mandated two written warnings are issued first.
The proposed revision removes paragraph (f) because G.S. § 86A–18 already makes it
clear that the board can suspend or revoke a license after the two warnings have been
issued.
I made other technical changes as requested by the RRC staff or to comply with
rulemaking regulations.
Following this memo are:
1. The rule as originally filed with the RRC;
2. The RRC staff opinion that explains the basis of the objection; and
3. The proposed revision in response to the objection.
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1

21 NCAC 06L .0118 is readopted with changes as published in 30:14 NCR 1514 as follows:

2
3

21 NCAC 06L .0118

SANITARY RATINGS AND POSTING OF RATINGS

4

(a) The sanitary rating of a barber shop shall be based on a system of grading outlined in this Subchapter. Based on

5

the grading, all establishments shall be rated in the following manner:

6

(1)

all establishments receiving a rating of at least 90 percent or more, shall be awarded a grade A;

7

(2)

all establishments receiving a rating of at least 80 percent, and less than 90 percent, shall be awarded

8

a grade B.B; and

9

(3)

a sanitation rating of less than 80 percent shall be awarded a failing grade.

10

(b) Every barber shop shall be given a sanitary rating. A barber school shall be graded one to three times a year, and

11

a barber shop shall be graded one to three times a year.

12

(c) The sanitary rating of A, B, or Failing given to a barber shop establishment shall be posted in a conspicuous place,

13

a place easily seen by the public at the front of the shop, at all times.

14

(d) No newly established barber shop shall be permitted to operate without first having obtained a sanitary rating card

15

with a grade of not less than 80 percent.

16

(e) Barber inspectors shall give each barber shop a new sanitary rating card each year. card.

17

(f) Violation of Chapter 86A or any administrative rule adopted by the Board or the operation of a barber shop which

18

fails to receive a sanitary rating of at least 80 percent (grade B) shall be sufficient cause for revoking or suspending

19

the letter of approval or permit.

20

(g) A re-inspection for the purpose of raising a failing sanitary rating of a barber shop shall not be given within 30

21

days.

22
23

History Note:

Authority G.S. 86A-5(a)(1); 86A-15;

24

Eff. June 1, 2008;

25

Amended Eff. September 1, 2013. 2013;

26

Readopted Eff. July 1, 2016.
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RRC STAFF OPINION
PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC
STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON THE
CITED RULE AT ITS NEXT MEETING, OR

2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER

CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR OWN
COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION.

AGENCY:

Board of Barber Examiners

RULE CITATION: 21 NCAC 06L .0118
RECOMMENDED ACTION:
Approve, but note staff’s comment
X

Object, based on:
X

Lack of statutory authority
Unclear or ambiguous
Unnecessary
Failure to comply with the APA

Extend the period of review
COMMENT:

Staff recommends objecting to this Rule for lack of statutory authority.
In Paragraph (f), the Board states that violation of Chapter 86A or any administrative rule adopted
by the Board or operation of a shop that receives a failing grade shall be sufficient cause for
revoking or suspending the permit.
However, G.S. 86A-18 states that the Board may revoke or suspend the permit for violation
provided the Board has previously given two written warnings to the individual committing the
violation.
Therefore, staff believes that the agency is without authority to revoke a permit for failure to comply
with this Rule unless the statutorily mandated two written warnings are issued first. This Rule does
not include any reference to those warnings, and also does not cite G.S. 86A-18 in the History Note.
Staff believes that the Board is without statutory authority to abrogate the requirements of G.S. 86A18.

Amanda J. Reeder
Commission Counsel
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§ 86A-18. Disqualifications for certificate.
The Board may either refuse to issue or to renew, or may suspend or revoke any certificate of
registration or barbershop permit or barber school permit for any one or combination of the
following causes:
(1) Conviction of the applicant or certificate holder of a felony proved by certified copy
of the record of the court conviction;
(2) Gross malpractice or gross incompetence;
(3) Continued practice by a person knowingly having an infectious or contagious disease
after being warned in writing by the Board to cease practice;
(4) Habitual drunkenness or habitual addiction to the use of morphine, cocaine or other
habit forming drugs;
(5) The commission of any of the offenses described in subdivisions (3), (5), and (6) of
G.S. 86A-20;
(6) The violation of any one or more of the sanitary rules and regulations established by
statute or rule or regulation of the Board, provided that the Board has previously
given two written warnings to the individual committing the violation;
(7) The violation of the rules and regulations pertaining to barber schools, provided that
the Board has previously given two written warnings to the school. (1929, c.

119, s. 19; 1941, c. 375, s. 8; 1945, c. 830, s. 6; 1961, c. 477, s. 4; 1979, c.
695, s. 1; 1981, c. 457, s. 9.)

Amanda J. Reeder
Commission Counsel
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1

21 NCAC 06L .0118 is readopted with changes as published in 30:14 NCR 1514 as follows:

2
3

21 NCAC 06L .0118

4

(a) The sanitary rating of a barber shop shall be based on a system of grading outlined in this Subchapter. 21 NCAC

5

06L .0119. Based on the grading, all establishments shall be rated in the following manner:

6

(1)

7

SANITARY RATINGS AND POSTING OF RATINGS

all establishments receiving a sanitary rating of at least 90 percent or more, shall be awarded a grade
A;

8

(2)

9

all establishments receiving a sanitary rating of at least 80 percent, and less than 90 percent, shall
be awarded a grade B.B; and

10

(3)

a sanitation sanitary rating of less than 80 percent shall be awarded a failing grade.

11

(b) Every barber shop shall be given a sanitary rating. A barber school shall be graded one to three times a year, and

12

a barber shop shall be graded one to three times a year.

13

(c) The sanitary rating of A, B, or Failing failing given to a barber shop establishment shall be posted in a conspicuous

14

place, defined as a place easily seen by the public at the front of the shop, at all times.

15

(d) No newly established barber shop shall be permitted to operate without first having obtained a sanitary rating card

16

with a grade of not less than 80 percent.

17

(e) Barber inspectors shall give each barber shop a new sanitary rating card each year. card.

18

(f) Violation of Chapter 86A or any administrative rule adopted by the Board or the operation of a barber shop which

19

fails to receive a sanitary rating of at least 80 percent (grade B) shall be sufficient cause for revoking or suspending

20

the letter of approval or permit.

21

(g)(f) A re-inspection for the purpose of raising a failing sanitary rating of a barber shop shall not be given within 30

22

days.

23
24

History Note:

Authority G.S. 86A-5(a)(1); 86A-15;

25

Eff. June 1, 2008;

26

Amended Eff. September 1, 2013. 2013;

27

Readopted Eff. October 1, 2016.
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NORTH CAROLINA BOARD OF
BARBER EXAMINERS
Memo

TO:

Board members

FROM:

Dennis Seavers

DATE:

August 2, 2016

SUBJECT:

Objection to 21 NCAC 06L .0119

The RRC objected to 21 NCAC 06L .0119, which describes how barber schools and
shops should be graded during inspections. The RRC objection stated:
The Commission objected to Rule 06L .0119 because the Rule was
unclear as written. As stated in the Staff Opinion issued on May 25, 2016,
it included many terms that were not defined and were unclear in the
context of the Rule.
Basically, the objection was that the shorthand terminology in the rule was unclear, so I
added wording to make the meaning of the listings clear. For example, rather than just
say “water system; hot and cold running water; spectic system,” the proposed revision
says, “whether there is a water system with hot and cold running water and plumbing or
a septic system for removal of sewage.”
I made other technical changes as requested by the RRC staff or to comply with
rulemaking regulations.
Following this memo are:
1. The rule as originally filed with the RRC;
2. The RRC staff opinion that explains the basis of the objection; and
3. The proposed revision in response to the objection.
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1

21 NCAC 06L .0119 is readopted as published in 30:14 NCR 1514 as follows:

2
3

21 NCAC 06L .0119

SYSTEMS OF GRADING BARBER SHOPS

4

The system of grading the sanitary rating of all barber shops and schools, shall be as follows, setting out areas to be

5

inspected and considered, and the maximum points given for compliance:

6

(1)

clean entrance and waiting area

2;

7

(2)

water system; hot and cold running water, septic system

2;

8

(3)

walls, ceiling and floors:

9

(a)

construction and covering

6;

10

(b)

clean

5;

11

(4)

lighting and ventilation (windows included); their adequacy and cleanliness

12

(5)

public toilet:

3;

13

(a)

clean and well ventilated

5;

14

(b)

soap and individual towels furnished

5;

15

(c)

hot and cold running water

2;

16

(6)

cleanliness as to person and dress

17

(7)

linens:

1;

18

(a)

supply of clean towels

2;

19

(b)

soiled towels

3;

20

(c)

hair cloth

1;

21

(8)

soiled towel receptacle

4;

22

(9)

tools and instruments

4;

23

(a)

24

disinfectants selected from those approved by the Federal Environmental Protection
Agency

4;

25

(b)

disinfectants used properly

4;

26

(c)

all implements cleaned, disinfected, and property stored

8;

27

(10)

working area

28

(a)

clean work stand

3;

29

(b)

clean lavatories

2;

30

(c)

clean and disinfected jars and containers

1;

31

(d)

no unnecessary articles in work area

1;

32

(11)

certificate posted;

33

(12)

sanitary law posted;

34

(13)

sterilizing solution/container

35
36
37

History Note:

Authority G.S. 86A-5(a)(1); 86A-15;
Eff. June 1, 2008;

10;
1;
20;
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1

Amended Eff. September 1, 2013. 2013;

2

Readopted Eff. July 1, 2016.
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RRC STAFF OPINION
PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC
STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON THE
CITED RULE AT ITS NEXT MEETING, OR

2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER

CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR OWN
COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION.

AGENCY:

Board of Barber Examiners

RULE CITATION: 21 NCAC 06L .0119
RECOMMENDED ACTION:
Approve, but note staff’s comment
X

Object, based on:
Lack of statutory authority
X

Unclear or ambiguous
Unnecessary
Failure to comply with the APA

Extend the period of review
COMMENT:

Staff recommends objecting to this Rule for lack of clarity, as there are several Items in the Rule that
are unclear as written.
In Item (2), does “hot and cold running water, septic system” mean the shop or school must have
them? This is not clear from the context of the Rule.
Staff does not know what Sub-Item (3)(a) means for “construction and covering” of walls, ceilings,
and floors and the Rule does not state what it means.
Staff does not know what is mean by Sub-Item (7)(b), “soiled towels.” Staff thought this might tie
into the requirement to keep soiled towels separate from clean towels, but that appears to be
covered by Item (8). Therefore, staff cannot discern if there is a requirement to have soiled towels
on the premises or what this means.
Sub-Item (9)(b) refers to “proper” use of disinfectants, but there is no standard given for what
“proper” is. The Board may intend to refer to another Rule, but it does not include a crossreference.
Sub-Item (10)(d) prohibits “unnecessary articles” but does not state what those are, or what articles
are deemed necessary.
Staff further notes that throughout the Rule, there are references to “clean” and “cleanliness” [See
Items and Sub-Items (1), (3)(b), (4), (5)(a), (6), (10)(a), (10)(b), and (10)(c).] Those terms are
ambiguous.
Amanda J. Reeder
Commission Counsel
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1

21 NCAC 06L .0119 is readopted with changes as published in 30:14 NCR 1514 as follows:

2
3

21 NCAC 06L .0119

SYSTEMS OF GRADING BARBER SHOPS AND BARBER SCHOOLS

4

The system of grading the sanitary rating of all barber shops and schools, schools shall be as follows,

5

setting out forth areas to be inspected and considered, inspected, and the maximum points given

6

for compliance: compliance. In cases where barber shops or schools are exempt from specific rules cross-referenced

7

below, the barber shop or school shall receive the maximum points for that listing:

8

(1)

clean whether the entrance and waiting area are sanitary

9

(2)

whether there is a water system; system with hot and cold running water; water and plumbing or

10
11

a septic system for removal of sewage
(3)

12
13

15

(b)
(4)

2;

whether the walls, ceiling ceiling, and floors:
(a)

14

2;

construction and covering comply with 21 NCAC 06F .0101(b)(8) for barber schools or 21
NCAC 06L .0103(b) for barber shops

6; 9;

clean are sanitary

5; 7;

lighting and ventilation (windows included); their adequacy and cleanliness whether the barber shop

16

or school is well-lighted and well-ventilated, with sanitary windows, fixtures, and ventilation

17

surfaces

18

(5)

3;

whether the public toilet: toilet or lavatories:

19

(a)

clean are sanitary and well ventilated well-ventilated

5;

20

(b)

have soap and individual towels furnished

5;

21

(c)

have hot and cold running water

2;

22

(6)

cleanliness as to whether each person working as a barber is sanitary in person and dress

23

(7)

for towels and linens:

1;

24

(a)

whether there is a supply of clean sanitary towels

25

(b)

soiled whether clean towels are stored separately as set forth in 21 NCAC 06F .0101(b)(12)

26
27
28

(c)
(8)

29
30

(9)

31

2;

for barber schools or 21 NCAC 06L .0103(e) for barber shops

3;

whether barbers have a sanitary hair cloth or cape for clients

1;

whether there is a soiled towel receptacle that meets the requirements set forth in G.S. 86A15(a)(2)(d)

4;

for tools and instruments instruments:

4;

(a)

32

whether disinfectants used by the barber shop or school are selected from those approved
by the Federal federal Environmental Protection Agency

4;
4;

33

(b)

whether disinfectants are used properly according to manufacturer instructions

34

(c)

whether all implements cleaned, disinfected, and property are cleaned and disinfected and,

35

when not in use, stored in a tool cabinet as set forth in 21 NCAC 06F .0101(b)(11) for

36

barber schools or 21 NCAC 06L .0103(a) for barber shops

37

(10)

for working area areas:

8;
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1

(a)

clean whether the work stand is sanitary

3;

2

(b)

clean lavatories whether sinks are sanitary

2;

3

(c)

clean and disinfected whether jars and containers are sanitary and disinfected

1;

4

(d)

no unnecessary whether the work area is free from equipment that is unnecessary to provide

5
6

barbering services, and whether articles in the work area are sanitary
(11)

7
8
9
10

whether the license, permit, or certificate posted; of registration is current and posted as set forth in
G.S. 86A-16

(12)

11

manufacturer instructions

History Note:

1;

whether there are sterilizing solution/container containers and solutions that are used according to

12
13

10;

whether the sanitary law posted; rules and regulations are posted in a conspicuous place as set forth
in G.S. 86A-15(b)

(13)

1;

Authority G.S. 86A-5(a)(1); 86A-15; 86A-16;

14

Eff. June 1, 2008;

15

Amended Eff. September 1, 2013. 2013;

16

Readopted Eff. October 1, 2016.

20;
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NORTH CAROLINA BOARD OF
BARBER EXAMINERS
Memo

TO:

Board members

FROM:

Dennis Seavers

DATE:

August 2, 2016

SUBJECT:

Objection to 21 NCAC 06N .0103

The RRC objected to 21 NCAC 06N .0103, which lists the form requirements when
there is a change of manager at a barber shop. The RRC objection stated:
The Commission objected to Rule 06N .0103 for a lack of statutory
authority to charge a fee whenever a shop hires a new manager.
The proposed revision removes paragraphs (b) and (c) because the RRC objection
appears correct to me. If the board believes that it has the authority to require this fee,
it should identify its authority at the August 23 board meeting so that I can include this
reference in the board’s response to the RRC objection.
I made other technical changes as requested by the RRC staff or to comply with
rulemaking regulations.
Following this memo are:
1. The rule as originally filed with the RRC;
2. The RRC staff opinion that explains the basis of the objection; and
3. The proposed revision in response to the objection.
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1

21 NCAC 06N .0103 is readopted as published in 30:14 NCR 1514 as follows:

2
3

21 NCAC 06N .0103

FORM BAR-2

4

(a) Form BAR-2 must be filed when there is a change of management at any barber shop. It requires information such

5

as, but not limited to, the following:

6

(1)

name of barber shop both before and after the change of management;

7

(2)

name, address, and certificate number of the new manager or managers; and

8

(3)

former manager's name.

9

(b) A new permit must be issued whenever there is a change of management in any barber shop.

10

(c) A fee according to G.S. 86A-25 must accompany Form BAR-2 as a permit fee.

11

(d) Form BAR-2 must be notarized.

12
13

History Note:

Legislative Objection Lodged Eff. March 7, 1983;

14

Statutory Authority G.S. 86A-1; 86A-25; 150B-11;

15

Eff. February 1, 1976;

16

Readopted Eff. February 8, 1978;

17

Amended Eff. March 1, 1983;

18

Curative Amended Eff. April 6, 1983;

19

Amended Eff. May 1, 1989. 1989;

20

Readopted Eff. July 1, 2016.
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RRC STAFF OPINION
PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC
STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON THE
CITED RULE AT ITS NEXT MEETING, OR

2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER

CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR OWN
COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION.

AGENCY:

Board of Barber Examiners

RULE CITATION: 21 NCAC 06N .0103
RECOMMENDED ACTION:
Approve, but note staff’s comment
X

Object, based on:
X

Lack of statutory authority
Unclear or ambiguous
Unnecessary
Failure to comply with the APA

Extend the period of review
COMMENT:

Staff recommends objecting to this Rule for lack of statutory authority.
In Paragraphs (b) and (c) of this Rule, the Board states that a change in management for any
barbershop shall require a new permit and the payment of a fee. The Board does not cite to, and
staff is not aware of, any statutory authority to support this.
Staff notes that the law governing permits is found in G.S. 86A-13, which states that permits expire
annually. Staff notes that the statute refers to owners renewing the permits. The statute does not
even use the term “managers.” Staff further notes that the only statutes in G.S. 86A that uses the
term “barbershop manager” are G.S. 85A-15, which governs sanitary regulations of shops and G.S.
86A-1 that refers to management, but it does not tie validity of a permit to a manager.
Even if the Commission finds that the changing of managers means that a shop loses its license
and must be “reopened” under a new permit, the Board does not have authority to allow a shop to
reopen without first being inspected pursuant to G.S. 86A-13(a). This Rule does not include any
reference to this inspection taking place.
Therefore, staff recommends objection to this Rule for lack of statutory authority. Staff does not
believe that the Board has the authority to state that whenever a shop changes managers that a
valid permit expires and that the Board has the authority to charge a new fee to issue another one.

Amanda J. Reeder
Commission Counsel
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§ 86A-13. Barbershop and barber school permits.
(a)
Any person, firm or corporation, before establishing or opening a barbershop or barber
school not heretofore licensed by the State or the Board shall make application to the Board on
forms to be furnished by the Board, for a permit to operate a barbershop or barber school, and the
shop or school of the applicant shall be inspected and approved by the State Board of Barber
Examiners or an agent designated for that purpose by the Board, before the barbershop or barber
school may open for business. It is unlawful to open a new or reopened barbershop or barber school
until that shop or school has been inspected and determined by the Board to be in compliance with
the requirements of G.S. 86A-15 in the case of shops and G.S. 86A-15 and 86A-22 in the case of
schools. Upon compliance by the applicant with all requirements set forth in G.S. 86A-15, and the
payment of the prescribed fee the Board shall issue to the applicant the permit applied for.
Notwithstanding any other provision of this Chapter, no person, firm, or corporation shall be issued
a permit to operate a barbershop in a location registered as a barber school, nor shall any person,
firm, or corporation be issued a permit to operate a barber school in a location registered as a
barbershop.
(b)
The owners of every registered barbershop and barber school shall annually, on or before
May 31 of each year, renew the barbershop's or barber school's certificate of registration and pay the
required renewal fee. Every certificate of registration for any barbershop or barber school shall
expire on the 31st day of May in each year. Any certificate of registration issued under this Chapter
shall be suspended automatically by operation of law after failure to renew the certificate of
registration by the expiration date. The owner of any barbershop or barber school whose certificate
of registration has expired may, after the barbershop or barber school has been inspected as required
in subsection (a) of this section, have the certificate restored immediately upon paying all lapsed
renewal fees and the required late fee. (1929, c. 119, ss. 1, 16; 1931, c. 32; 1933, c. 95, s. 2;

1941, c. 375, ss. 1, 7; 1945, c. 830, ss. 1, 8; 1961, c. 577, ss. 3, 5; 1973, c. 1331, s. 3; 1979, c.
695, s. 1; 1995 (Reg. Sess., 1996), c. 605, s. 5.)
§ 86A-1. Necessity for certificate of registration and shop or school permit.
No person or combination of persons shall, either directly or indirectly, practice or attempt to
practice barbering in the State of North Carolina without first obtaining a certificate of registration
either as a registered apprentice or as a registered barber issued pursuant to provisions of this
Chapter by the State Board of Barber Examiners. No person or combination of persons, or
corporation, shall operate, manage or attempt to operate or manage a barber school, barbershop, or
any other place where barber services are rendered, after July 1, 1945, without first obtaining a shop
permit, or school permit, issued by the State Board of Barber Examiners, pursuant to the provisions
of this Chapter. (1929, c. 119, s. 1; 1941, c. 375, s. 1; 1945, c. 830, s. 1; 1979, c. 695, s. 1.)
§ 86A-15. Sanitary rules and regulations; inspections.
(a)
Each barber and each owner or manager of a barbershop, barber school or college, or any
other place where barber service is rendered, shall comply with the following sanitary rules and
regulations:
(1) Proper quarters. –
a. Every barbershop, or other place where barber service is rendered, shall be
located in buildings or rooms of such construction that they may be easily
Amanda J. Reeder
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cleaned, well lighted, well ventilated and kept in an orderly and sanitary
condition.
b. Each area where barber service is rendered or where a combination of barber
service and cosmetology service is rendered shall be separated by a
substantial partition or wall from areas used for purposes other than
barber services, cosmetology services, or shoe shining services.
c. Walls, floor and fixtures where barber service is rendered are to be kept
sanitary.
d. Running water, hot and cold, shall be provided, and sinks shall be located at
a convenient place in each barbershop so that barbers may wash their
hands after each haircut. Tanks and lavatories shall be of such
construction that they may be easily cleaned. The lavatory must have a
drain pipe to drain all waste water out of the building.
e. Every barbershop or other place where barber service is rendered, and every
building or structure used as a part of a barber school, shall comply with
applicable building and fire codes and regulations.
(2) Equipment and instruments. –
a. Each person serving as a barber shall, immediately before using razors,
tweezers, combs, contact cup or pad, sterilize the instruments by
immersing them in a solution of fifty percent (50%) alcohol, five percent
(5%) carbolic acid, twenty percent (20%) formaldehyde, or ten percent
(10%) lysol or other product or solution that the Board may approve.
Every owner or manager of a barbershop shall supply a separate
container for the use of each barber, adequate to provide for a sufficient
supply of the above solutions.
b. Each barber shall maintain combs and hair brushes in a clean and sanitary
condition at all times and shall thoroughly clean mug and lather brush
before each separate use.
c. The headrest of every barber chair shall be protected with clean paper or a
clean laundered towel. Each barber chair shall be covered with a smooth
nonporous surface, such as vinyl or leather, that is cleaned easily.
d. Every person serving as a barber shall use a clean towel for each patron. All
clean towels shall be placed in closed cabinets until used. Receptacles
composed of material that can be washed and cleansed shall be provided
to receive used towels, and all used towels must be placed in receptacles
until laundered. Towels shall not be placed in a sterilizer or tank or rinsed
in the barbershop. All wet and used towels shall be removed from the
workstand or lavatory after serving each patron.
e. Whenever a hair cloth is used in cutting the hair, shampooing, etc., a newly
laundered towel or paper neckstrap shall be placed around the patron's
neck so as to prevent the hair cloth from touching the skin. Hair cloths
shall be replaced when soiled.
(3) Barbers. –
a. Every person serving as a barber shall thoroughly cleanse his or her hands
immediately before serving each patron.
b. Each person working as a barber shall be clean both as to person and dress.
Amanda J. Reeder
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c. No barber shall serve any person who has an infectious or communicable
disease, and no barber shall undertake to treat any patron's infectious or
contagious disease.
(4) Any person, other than a registered barber, shall before undertaking to give
shampoos in a barbershop furnish the Board with a health certificate on a form
provided by the Board.
(5) The owner or manager of a barbershop or any other place where barber service is
rendered shall post a copy of these rules and regulations in a conspicuous place
in the shop or other place where the services are rendered.
(b)
All barbershops, barber schools and colleges, and any other place where barber service is
rendered, shall be open for inspection at all times during business hours to any members of the
Board of Barber Examiners or its agents or assistants. Initial inspections conducted by the Board
pursuant to this Chapter shall not be delayed if the sole reason for delay is the lack of a certificate of
occupancy by a unit of local government. A copy of the sanitary rules and regulations set out in this
section shall be furnished by the Board to the owner or manager of each barbershop or barber
school, or any other place where barber service is rendered in the State, and that copy shall be posted
in a conspicuous place in each barbershop or barber school. The Board shall have the right to make
additional rules and regulations governing barbers and barbershops and barber schools for the proper
administration and enforcement of this section, but no such additional rules or regulations shall be in
effect until those rules and regulations have been furnished to each barbershop within the State.
(c)
Notwithstanding any other provision of law, a registered barber may practice barbering in
a client's home out of medical necessity without meeting the requirements of subsection (b) of this
section. The Board of Barber Examiners shall adopt rules to allow this exception. (1929, c. 119, s.

16; 1931, c. 32; 1933, c. 95, s. 2; 1941, c. 375, s. 7; 1961, c. 577, s. 3; 1979, c. 695, s. 1; 1995
(Reg. Sess., 1996), c. 605, s. 7; 2009-471, s. 1; 2014-115, s. 39.7.)
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1

21 NCAC 06N .0103 is readopted with changes as published in 30:14 NCR 1514 as follows:

2
3

21 NCAC 06N .0103

4

(a)

5

requires information such as, but not limited to, the following:

6

FORM BAR-2

The Form BAR-2 must shall be filed when there is a change of management at any barber shop. It

(1)

7

the name name, mailing address, and permit number of the barber shop both before and after the
change of management;

8

(2)

the name of the barber shop after the change of management, if the barber shop name changes;

9

(2)(3)

the name, address, and certificate number of the new manager or managers; and

10

(4)

if the barber shop was closed at the time the Form BAR-2 was submitted, the date of closure; and

11

(3)(5)

the former manager's name. name and certificate number.

12

(b) A new permit must be issued whenever there is a change of management in any barber shop.

13

(c) A fee according to G.S. 86A-25 must accompany Form BAR-2 as a permit fee.

14

(d)(b) The Form BAR-2 must shall be notarized.

15
16

History Note:

Legislative Objection Lodged Eff. March 7, 1983;

17

Statutory Authority G.S. 86A-1; 86A-25; 150B-11;

18

Eff. February 1, 1976;

19

Readopted Eff. February 8, 1978;

20

Amended Eff. March 1, 1983;

21

Curative Amended Eff. April 6, 1983;

22

Amended Eff. May 1, 1989. 1989;

23

Readopted Eff. October 1, 2016.
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NORTH CAROLINA BOARD OF
BARBER EXAMINERS
Memo

TO:

Board members

FROM:

Dennis Seavers

DATE:

August 2, 2016

SUBJECT:

Objection to 21 NCAC 06N .0108

The RRC objected to 21 NCAC 06N .0108, which deals with individuals who apply from
out of state but who have practiced for fewer than three years. The RRC objection
stated:
The Commission objected to Rule 06N .0108 based upon a lack of
statutory authority to create a special class of out-of-state individuals
seeking certification as apprentices.
This rule appears to be a remnant of past practices for out-of-state applicants that have
become obsolete. The proposed revision would repeal the rule because I believe it’s
unnecessary. If individuals have practiced longer than three years and meet the
requirements of G.S. 86A–12(a), they can be licensed by endorsement under that
statute and 21 NCAC 06N .0109. If they’ve practiced fewer than three years, they can
either:
• get credit for out-of-state training under 21 NCAC 06I .0101 and apply as an
apprentice; or
• take the exam and become a registered barber, if they meet the requirement in
G.S. 86A–12(b) to have at least five years of practical experience.
(I believe that the board’s rules for out-of-state applicants could be rewritten to be more
concise and easier to understand. However, the board has to work with a modified
version of the rules that were published in the North Carolina Register, so I recommend
the proposed repeal in the meantime.)
Following this memo are:
1. The rule as originally filed with the RRC;
2. The RRC staff opinion that explains the basis of the objection; and
3. The proposed revision in response to the objection.
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1

21 NCAC 06N .0108 is readopted as published in 30:14 NCR 1515 as follows:

2
3

21 NCAC 06N .0108

FORM BAR-7

4

(a) Form BAR-7 must be filed by one who has practiced less than three years in some state other than North Carolina

5

and who desires to take the examination to obtain an apprentice license in North Carolina. It requires the following:

6

(1)

name, address and birthdate of applicant;

7

(2)

name of barber school attended;

8

(3)

experience background and status of each barber license in another state;

9

(4)

a certified copy of his Federal Bureau of Investigation criminal record report; and

10

(5)

a photograph approximately 2" x 3 " in size.

11

(b) An examination fee according to Rule .0101 of this Subchapter must accompany this form.

12

(c) Form BAR-7 must be notarized.

13

(d) Form BAR-7 must be accompanied by a copy of a barber school transcript and a letter from the other state Board

14

verifying licensure in that state if licensed.

15

(e) Form BAR-7 must be accompanied by one sworn affidavit verifying experience, if any.

16
17

History Note:

Authority G.S. 86A-1; 86A-12; 86A-25;

18

Eff. February 1, 1976;

19

Readopted Eff. February 8, 1978;

20

Amended Eff. March 1, 1983;

21

Legislative Objection Lodged Eff. March 7, 1983;

22

Curative Amended Eff. April 6, 1983;

23

Amended Eff. September 1, 2013; May 1, 1989. 1989;

24

Readopted Eff. July 1, 2016.
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RRC STAFF OPINION
PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC
STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON THE
CITED RULE AT ITS NEXT MEETING, OR

2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER

CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR OWN
COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION.

AGENCY:

Board of Barber Examiners

RULE CITATION: 21 NCAC 06N .0108
RECOMMENDED ACTION:
Approve, but note staff’s comment
X

Object, based on:
X

Lack of statutory authority
Unclear or ambiguous
Unnecessary
Failure to comply with the APA

Extend the period of review
COMMENT:

Staff recommends objection to this Rule for lack of statutory authority. The Board does not cite to,
and staff is not aware of, any authority for this Rule.
The Rule purports to create different standards for an out-of-state practitioner to apply to take an
examination to become a registered apprentice. The History Note cites to G.S. 86A-1, 86A-12, and
86-25 for the authority for this Rule. None of these cited laws give any authority to establish a
different process for individuals to become apprentice barbers.
G.S. 86A-1 establishes the necessity for being licensed to practice. G.S. 86A-12 allows the Board
to issue, without examination, a license to practice if the applicant is from out-of-state and already
licensed. This statute does not allow the issuance of a license with examination for out-of-state
licensees. Further, that law expressly applies only to licensees who practiced at least three years
and this Rule applies to those who have practiced less than three years. G.S. 86A-25 establishes
fees.
Staff notes that the law establishing apprenticeship with examination is G.S. 86A-24, which is not
cited by the Board in this Rule. That law requires examination of all applicants and does not
differentiate by licensure out of state.
Staff notes that Rule 21 NCAC 06N .0105 sets forth the requirements for becoming a registered
apprentice. Staff believes that Rule applies to all applicants seeking to become registered
apprentices. Staff notes that this Rule appears to require more of applicants than Rule .0105 of the
Section.
Amanda J. Reeder
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Therefore, staff recommends objection to this Rule because the Board does not have statutory
authority to treat applicants for registered apprentices differently.
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Chapter 86A.
Barbers.
§ 86A-1. Necessity for certificate of registration and shop or school permit.
No person or combination of persons shall, either directly or indirectly, practice or attempt to
practice barbering in the State of North Carolina without first obtaining a certificate of registration
either as a registered apprentice or as a registered barber issued pursuant to provisions of this
Chapter by the State Board of Barber Examiners. No person or combination of persons, or
corporation, shall operate, manage or attempt to operate or manage a barber school, barbershop, or
any other place where barber services are rendered, after July 1, 1945, without first obtaining a shop
permit, or school permit, issued by the State Board of Barber Examiners, pursuant to the provisions
of this Chapter. (1929, c. 119, s. 1; 1941, c. 375, s. 1; 1945, c. 830, s. 1; 1979, c. 695, s. 1.)
§ 86A-12. Applicants licensed in other states.
(a)
The Board shall issue, without examination, a license to applicants already licensed in
another state provided the applicant presents evidence satisfactory to the Board that:
(1) He is currently an active, competent practitioner in good standing; and
(2) He has practiced at least three out of the five years immediately preceding his
application; and
(3) He currently holds a valid license in another state; and
(4) There is no disciplinary proceeding or unresolved complaint pending against him at
the time a license is to be issued by this State; and
(5) The licensure requirements in the other state are the substantive equivalent of those
required by this State.
(b)
The requirements in subdivisions (1) or (5), or both, of subsection (a) of this section may
be waived by the Board provided that the applicant presents evidence satisfactory to the Board that
the applicant:
(1) Has met the licensure requirements of the state in which he received his license;
(2) Has at least five years practical experience; and
(3) Demonstrates his knowledge of barbering skills and of the sanitary regulations in
North Carolina by passing a practical, written or oral examination.
(c)
Any license granted pursuant to this section is subject to the same duties and obligations
and entitled to the same rights and privileges as a license issued under G.S. 86A-3. (1929, c. 119, s.
12; 1941, c. 375, s. 5; 1947, c. 1024; 1961, c. 577, s. 2; 1979, c. 695, s. 1; 1981, c. 457, s. 8; 1987, c.
210.)
§ 86A-24. Apprenticeship.
(a)
Before being issued an apprentice license, an applicant must pass an examination
conducted by the Board to determine his competence, including his knowledge of barbering, sanitary
rules and regulations, and knowledge of diseases of the face, skin and scalp.
(b)
An apprentice license expires on May 31 of each year. Every holder of an apprentice
license shall annually renew the apprentice license by the expiration date and pay the required
renewal fee. An apprentice license issued under this Chapter is automatically suspended by
operation of law after failure to renew the apprentice license by the expiration date. An apprentice
whose apprentice license has expired may have the certificate restored immediately upon paying all
lapsed renewal fees and the required late fee. The certificate of registration of an apprentice is valid
Amanda J. Reeder
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only so long as the apprentice works under the supervision of a registered barber. The registered
barber shall remain present on the premises of the barbershop at all times while the apprentice is
working. No apprentice shall operate a barbershop.
(c)
On completion of at least one year's apprenticeship, evidenced by affidavit of the
supervising registered licensed barber or barbers, and upon meeting the other requirements of G.S.
86A-3, the apprentice shall be issued a license as a registered barber, pursuant to G.S. 86A-10. No
registered apprentice may practice for a period exceeding three years without retaking and passing
the required examination to receive a certificate as a registered apprentice. (1929, c. 119, ss. 4, 5;

1941, c. 375, s. 3; 1975, c. 68, ss. 1, 2; 1979, c. 695, s. 1; 1981, c. 457, s. 14; 1995 (Reg.
Sess., 1996), c. 605, s. 13; 2004-146, s. 8.)
§ 86A-25. Fees collectible by Board.
The State Board of Barber Examiners shall charge fees not to exceed the following:
Certificate of registration or renewal as a barber ..................................................$ 50.00
Certificate of registration or renewal as an apprentice barber .............................. 50.00
Barbershop permit or renewal ............................................................................... 50.00
Examination to become a registered barber .......................................................... 85.00
Examination to become a registered apprentice barber ........................................ 85.00
Late fee for restoration of an expired barber certificate within
first year after expiration ................................................................................. 35.00
Late fee for restoration of an expired barber certificate after first
year after expiration but within five years after expiration ............................ 70.00
Late fee for restoration of an expired apprentice certificate
within first year after expiration ..................................................................... 35.00
Late fee for restoration of an expired apprentice certificate after
first year after expiration but within three years of first
issuance of the certificate ................................................................................ 45.00
Late fee for restoration of an expired barbershop certificate ................................ 45.00
Examination to become a barber school instructor ............................................... 165.00
Student permit ....................................................................................................... 25.00
Issuance of any duplicate copy of a license, certificate, or permit ....................... 10.00
Barber school permit or renewal ........................................................................... 130.00
Late fee for restoration of an expired barber school certificate ............................ 85.00
Barber school instructor certificate or renewal ..................................................... 85.00
Late fee for restoration of an expired barber school instructor
certificate within first year after expiration .................................................... 45.00
Late fee for restoration of an expired barber school instructor
certificate after first year after expiration but within
three years after expiration ............................................................................. 85.00
Inspection of newly established barbershop ......................................................... 120.00
Inspection of newly established barber school ..................................................... 220.00
Issuance of a registered barber or apprentice certificate
by certification ................................................................................................ 120.00
Barbers 70 years and older certificate or renewal ............................................ No charge
Reasonable charges for certified copies of public documents
Reasonable charges for duplication services and material.
Amanda J. Reeder
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(1929, c. 119, s. 14; 1937, c. 138, s. 4; 1945, c. 830, ss. 4, 8; 1951, c. 821, s. 1; 1957, c. 813,
s. 3; 1961, c. 577, s. 5; 1965, c. 513; 1971, c. 826, ss. 1, 2; 1973, c. 1331, s. 3; c. 1398; 1979,
c. 695, s. 1; 1981, c. 753; 1989 (Reg. Sess., 1990), c. 1029, s. 1; 1995 (Reg. Sess., 1996), c.
605, s. 14; 2004-146, s. 11.)
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1

21 NCAC 06N .0108 was published for readoption in 30:14 NCR 1515 but is now repealed as follows:

2
3

21 NCAC 06N .0108

FORM BAR-7

4
5

History Note:

Authority G.S. 86A-1; 86A-12; 86A-25;

6

Eff. February 1, 1976;

7

Readopted Eff. February 8, 1978;

8

Amended Eff. March 1, 1983;

9

Legislative Objection Lodged Eff. March 7, 1983;

10

Curative Amended Eff. April 6, 1983;

11

Amended Eff. September 1, 2013; May 1, 1989. 1989;

12

Repealed Eff. August 1, 2016.
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NORTH CAROLINA BOARD OF
BARBER EXAMINERS
Memo

TO:

Board members

FROM:

Dennis Seavers

DATE:

August 2, 2016

SUBJECT:

Objection to 21 NCAC 06O .0120

The RRC objected to 21 NCAC 06O .0120, which was proposed as a new rule. The
board intended to penalize apprentice barbers for failing to notify us of a change in the
supervising registered barber and registered barbers for failing to notify us of a change
in supervision for an apprentice barber. The RRC objection stated:
The Commission objected to Rule 06O .0120, finding the Board lacked
statutory authority to create a civil penalty under the circumstances stated
in the Rule. G.S. 86A-27 allows the Board to impose civil penalties for
violations of the laws in G.S. 86A or any rules adopted by the Board.
However, there are [not] cited any laws or rules that form the basis of

the violations contained in this Rule.
The objection appears correct to me: an apprentice must be supervised by a registered
barber, but there currently doesn’t appear to be a basis for saying that there must be
only one registered barber supervising the apprentice, and that individual must be
properly listed with the board as the supervising barber. The board may be able to
propose a separate rule that requires these notices of supervision, but the board would
need to adopt that rule, assuming it has the authority.
If the board agrees with the objection, it would withdraw the rule (you won’t repeal it
because it was a newly proposed rule). The proposed revision only contains technical
corrections in case the board determines that it has the authority to adopt this rule.
However, I wouldn’t submit the proposed revision if the board agrees with the objection.
If the board instead believes that it has the authority to adopt this requirement, it should
identify its authority at the August 23 board meeting so that I can include this reference
in the board’s response to the RRC objection.
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Following this memo are:
1. The rule as originally filed with the RRC;
2. The RRC staff opinion that explains the basis of the objection; and
3. The proposed revision in response to the objection. (As noted above, this
revision would only be submitted if the board determined that it had the authority
to adopt this rule.)
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1

21 NCAC 06O .0120 is adopted as published in 30:14 NCR 1517 as follows:

2
3

21 NCAC 06O .0120

4

FAILURE TO NOTIFY BOARD OF CHANGE OF SUPERVISING BARBER OF
AN APPRENTICE BARBER

5

(a) The presumptive civil penalty for the failure of a registered barber for failure to notify the Board as to a change

6

of supervision of an apprentice barber:

7

(1)

1st offense

$50.00

8

(2)

2nd offense

$100.00

9

(3)

3rd offense

$200.00

10

(b) The presumptive civil penalty for an apprentice barber for failure to notify the Board as to a change in supervising

11

registered barber:

12

(1)

1st offense

$50.00

13

(2)

2nd offense

$100.00

14

(3)

3rd offense

$200.00

15
16
17

History Note:

Authority G.S. 86A-1; 86A-5(a)(6); 86A-24; 86A-27;
Eff. July 1, 2016.
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RRC STAFF OPINION
PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC
STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON THE
CITED RULE AT ITS NEXT MEETING, OR

2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER

CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR OWN
COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION.

AGENCY:

Board of Barber Examiners

RULE CITATION: 21 NCAC 06O .0120
RECOMMENDED ACTION:
Approve, but note staff’s comment
X

Object, based on:
X

Lack of statutory authority
Unclear or ambiguous
Unnecessary
Failure to comply with the APA

Extend the period of review
COMMENT:

Staff recommends objection to this Rule for lack of statutory authority. The Board does not cite to,
and staff is not aware of, any Rules or law that require the registered barber or the apprentice to
notify the Board of a change in supervisor.
G.S. 86A-27 allows the Board to impose civil penalties for violation of the laws in G.S. 86A or any
rules adopted by the Board. Staff is not aware that there are any laws or rules that can form the
basis of the violations contained in this Rule.
Staff notes that G.S. 86A-24 requires apprentices to work under the supervision of a licensed
barber. However, it does not state that the apprentice can only work under one specific barber.
Further, staff is aware that Rule 21 NCAC 06J .0110 requires the apprentices to report a change in
mailing address; however, it does not require sending notice of a change in the supervising barber.
Further, staff is not aware of any rule or law requiring the barber to report the change.
Therefore, staff recommends objection to this Rule for lack of statutory authority to impose the civil
penalties in this Rule as this is not a violation of any law or Rules.
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§ 86A-27. Civil penalties; disciplinary costs.
(a)
Authority to Assess Civil Penalties. – The Board may assess a civil penalty not in excess
of five hundred dollars ($500.00) per offense for the violation of any section of this Chapter or the
violation of any rules adopted by the Board. The clear proceeds of any civil penalty assessed under
this section shall be remitted to the Civil Penalty and Forfeiture Fund in accordance with G.S.
115C-457.2.
(b)
Consideration Factors. – Before imposing and assessing a civil penalty, the Board shall
consider the following factors:
(1) The nature, gravity, and persistence of the particular violation.
(2) The appropriateness of the imposition of a civil penalty when considered alone or in
combination with other punishment.
(3) Whether the violation was willful and malicious.
(4) Any other factors that would tend to mitigate or aggravate the violations found to
exist.
(c)
Schedule of Civil Penalties. – The Board shall establish a schedule of civil penalties for
violations of this Chapter and rules adopted by the Board.
(d)
Costs. – The Board may in a disciplinary proceeding charge costs, including reasonable
attorneys' fees, to the licensee against whom the proceedings were brought. (2004-146, s. 10.)
§ 86A-24. Apprenticeship.
(a)
Before being issued an apprentice license, an applicant must pass an examination
conducted by the Board to determine his competence, including his knowledge of barbering, sanitary
rules and regulations, and knowledge of diseases of the face, skin and scalp.
(b)
An apprentice license expires on May 31 of each year. Every holder of an apprentice
license shall annually renew the apprentice license by the expiration date and pay the required
renewal fee. An apprentice license issued under this Chapter is automatically suspended by
operation of law after failure to renew the apprentice license by the expiration date. An apprentice
whose apprentice license has expired may have the certificate restored immediately upon paying all
lapsed renewal fees and the required late fee. The certificate of registration of an apprentice is valid
only so long as the apprentice works under the supervision of a registered barber. The registered
barber shall remain present on the premises of the barbershop at all times while the apprentice is
working. No apprentice shall operate a barbershop.
(c)
On completion of at least one year's apprenticeship, evidenced by affidavit of the
supervising registered licensed barber or barbers, and upon meeting the other requirements of G.S.
86A-3, the apprentice shall be issued a license as a registered barber, pursuant to G.S. 86A-10. No
registered apprentice may practice for a period exceeding three years without retaking and passing
the required examination to receive a certificate as a registered apprentice. (1929, c. 119, ss. 4, 5;

1941, c. 375, s. 3; 1975, c. 68, ss. 1, 2; 1979, c. 695, s. 1; 1981, c. 457, s. 14; 1995 (Reg.
Sess., 1996), c. 605, s. 13; 2004-146, s. 8.)
21 NCAC 06J .0110
NOTIFICATION OF ADDRESS CHANGE
All apprentice barbers and student barbers with permission to work shall notify the Board within 60 days of any change
in their permanent mailing address.
History Note:

Authority G.S. 86A-11; 86A-24;
Eff. September 1, 2009.
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1

21 NCAC 06O .0120 was published for adopted with changes as published in 30:14 NCR 1517 as follows:

2
3

21 NCAC 06O .0120

4

FAILURE TO NOTIFY BOARD OF CHANGE OF SUPERVISING BARBER OF
AN APPRENTICE BARBER

5

(a) The presumptive civil penalty for the failure of a registered barber for failure to notify the Board as to of a change

6

of supervision of an apprentice barber:

7

(1)

1st offense

$50.00

8

(2)

2nd offense

$100.00

9

(3)

3rd offense

$200.00

10

(b) The presumptive civil penalty for an apprentice barber for failure to notify the Board as to of a change in

11

supervising registered barber:

12

(1)

1st offense

$50.00

13

(2)

2nd offense

$100.00

14

(3)

3rd offense

$200.00

15
16
17

History Note:

Authority G.S. 86A-1; 86A-5(a)(6); 86A-24; 86A-27;
Eff. October 1, 2016.
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NORTH CAROLINA BOARD OF
BARBER EXAMINERS
Memo

TO:

Board members

FROM:

Dennis Seavers

DATE:

August 2, 2016

SUBJECT:

Objection to 21 NCAC 06Q .0101

The RRC objected to 21 NCAC 06Q .0101, which deals with grounds for discipline or
license denial. The two relevant portions of the rule say that the Board will find
fraudulent misrepresentation when:
• An “individual or entity uses or displays a barber pole for the purpose of offering
barber services to the consuming public without a barber shop or barber school
permit”
• “An individual fails to positively identify a Registered Barber, apprentice barber,
or student barber with a right to work permit prior to allowing the person to
perform barbering services”
The RRC objection stated:
The Commission objected to Rule 06Q .0101 based upon a lack of
statutory authority. Specifically, the Commission found that the Board
does not have authority to restrict the use of a barber pole to only
licensees. In addition, the Board does not have authority to require an
individual to “positively identify” a barber before having his or her hair cut.
The issue with the first provision—see item (1)(c) in the original rule—is complicated.
The barber-pole provision was already in the board’s rules, and the board was simply
attempting to readopt it. Although it’s not uncommon for the RRC to object to rules that
are being readopted, in this case the rule was adopted fewer than three years ago. In
effect, the RRC switched its position on practically the same language that it approved a
short time ago. However, there may be circumstances where it’s appropriate for the
RRC to change positions, and the RRC was aware of this issue when it decided to
object to the rule.
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In addition, I don’t believe that the rule attempts “to restrict the use of a barber pole to
only licensees.” In fact, the provision has a restricting clause—“for the purpose of
offering barber services to the consuming public without a barber shop or barber school
permit”—that makes it clear that we are only interested in cases where the person is
attempting to offer services that require a license from this board. However, the RRC
objected the rule even though I made this argument.
Although I disagree with the RRC’s objection, you can make changes to the rule that
should gain approval. The proposed revisions to item (1)(c) make it even clearer that
the board is not attempting to restrict the use of the barber pole only to licensees.
The issue with the second provision—see item (1)(e) in the original rule—is easier to
address. Presumably, the board didn’t intend to say that it’s fraudulent
misrepresentation when customers fail to “positively identify” barbers before allowing
them to perform services on the customers, but that seems to be the unintended effect
of the rule. Since the board has rules for assessing penalties in cases where a shop
manager allows unlicensed individuals to practice, I believe the board can remove this
part of the rule, and the proposed revision strikes the language.
I made other technical changes as requested by the RRC staff or to comply with
rulemaking regulations.
Following this memo are:
1. The rule as originally filed with the RRC;
2. The RRC staff opinion that explains the basis of the objection; and
3. The proposed revision in response to the objection.
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1

21 NCAC 06Q .0101 is readopted as published in 30:14 NCR 1518 as follows:

2
3

21 NCAC 06Q .0101

4

Except as provided in Chapter 86A of the General Statutes, the Board:

5

(1)

6

ADDITIONAL GROUNDS FOR DENIAL OR DISCIPLINE

will find fraudulent misrepresentation in the following examples:
(a)

7

An individual or entity operates or attempts to operate a barber shop or barber
school without a permit;

8

(b)

9

An individual or entity advertises barbering services unless the establishment and
personnel employed therein are licensed or permitted;

10

(c)

11

An individual or entity uses or displays a barber pole for the purpose of offering barber
services to the consuming public without a barber shop or barber school permit;

12

(d)

An individual fails to positively identify a Registered Barber, apprentice barber, or student

13

barber with a right to work permit prior to allowing the person to perform barbering

14

services;

15

(e)

An individual or entity fails to maintain and produce a license or permit as defined by 21

16

NCAC 06P .0103(7) upon the request of the Executive Director or an inspector during an

17

inspection;

18

(2)

will determine if grounds for denial or discipline exist when:

19

(a)

An individual violates a settlement agreement entered into with the Board;

20

(b)

An individual or entity violates the Board's law or any adopted by the Board or a local

21

department of health for barbers, barber shops or barber schools; or

22

(c)

An individual fails to disclose a felony criminal conviction in dealing with the Board.

23
24

History Note:

Authority G.S. 86A-1; 86A-2; 86A-5(a); 86A-10; 86A-11; 86A-13; 86A-15; 86A-16; 86A-17; 86A-

25

18; 86A-20; 86A-22; 86A-23; 86A-24;

26

Eff. June 1, 2008;

27

Amended Eff. September 1, 2013. 2013;

28

Readopted Eff. July 1, 2016.
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RRC STAFF OPINION
PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC
STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON THE
CITED RULE AT ITS NEXT MEETING, OR

2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER

CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR OWN
COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION.

AGENCY:

Board of Barber Examiners

RULE CITATION: 21 NCAC 06Q .0101
RECOMMENDED ACTION:
Approve, but note staff’s comment
X

Object, based on:
X

Lack of statutory authority
Unclear or ambiguous
Unnecessary
Failure to comply with the APA

Extend the period of review
COMMENT:

Staff recommends objection to this Rule for lack of statutory authority. The Board does not cite to,
and staff is not aware of, any law that supports finding fraudulent misrepresentation for using a
barber pole when not licensed, as set forth in Sub-Item (1)(c). In addition, staff is not aware of any
authority for the Board to find fraudulent misrepresentation for any individual failing to positively
identify an individual as being licensed by the Board before allowing barbering services in Sub-Item
(1)(d).
Regarding the issue of the barber pole in Sub-Item (1)(c), staff notes there is no reference to a
barber pole in G.S. 86A. Staff notes that the Commission reviewed this Rule in 2013. At that time,
counsel issued a Staff Opinion on this issue, but ultimately the rule was passed with the language
intact. In researching this issue, staff found Senate Bill 25, filed in the 2011-2012 session; the bill
would have given the Board explicit authority for this language, but it did not pass.
Staff looked for case law regarding this topic, and found Kindsgrab v. State Board of Barber
Examiners, 763 S.E.2d 913 (2014). That case stated that the Board had authority to levy civil
penalties against non-licensees. However, staff does not read the case to hold that the Board had
authority to require only licensees to use the sign.
Regarding the issue of the individual required to positively identify the licensee in Sub-Item (1)(d),
the plain language of this Rule states that a patron who does not “positively identify” a barber before
having his or her hair cut can be found by the Board to have committed fraudulent
misrepresentation and thus subject to civil penalties of $500 for the first offense (see Rule 21 NCAC
060 .0107). Staff does not believe that the Board has this authority, even under the holding in
Amanda J. Reeder
Commission Counsel
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Kindsgrab. If the Board intended to state that this action should be someone within the Board’s
authority, such as a manager, then staff believes that the failure to do so makes the Rule
ambiguous as written.
Therefore, staff recommends objection to this Rule for lack of statutory authority.

Amanda J. Reeder
Commission Counsel
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SB25
A BILL TO BE ENTITLED
AN ACT providing that only barbers may use the striped barber pole as a means of
advertisement.
The General Assembly of North Carolina enacts:
SECTION 1. G.S. 86A-1 reads as rewritten:
"§ 86A-1. Necessity for certificate of registration and shop or school permit.
No person or combination of persons shall, either directly or indirectly, practice or attempt to
practice barbering in the State of North Carolina without first obtaining a certificate of
registration either as a registered apprentice or as a registered barber issued pursuant to
provisions of this Chapter by the State Board of Barber Examiners. No person or combination of
persons, or corporation, shall operate, manage or attempt to operate or manage a barber school,
barbershop, or any other place where barber services are rendered, after July 1, 1945, without
first obtaining a shop permit, or school permit, issued by the State Board of Barber Examiners,
pursuant to the provisions of this Chapter. No person or combination of persons, or corporation,
shall advertise or other otherwise represent oneself, or itself, as qualified or authorized to engage
in the practice of barbering, including use or display of the barber pole, without first obtaining a
certificate of registration as a registered barber or a shop permit or school permit issued by the
State Board of Barber Examiners, pursuant to the provisions of this Chapter. A violation of this
section is a Class 3 misdemeanor."
SECTION 2. This act is effective when it becomes law.

Amanda J. Reeder
Commission Counsel

August 23, 2016 minutes
ATTACHMENT 2

1

21 NCAC 06Q .0101 is readopted with changes as published in 30:14 NCR 1518 as follows:

2
3

21 NCAC 06Q .0101

4

Except as provided in Chapter 86A of the General Statutes, the Board:

5

(1)

6

ADDITIONAL GROUNDS FOR DENIAL OR DISCIPLINE

will shall find fraudulent misrepresentation in the following examples:
(a)

7

An individual or entity operates or attempts to operate a barber shop or barber
school without a permit;

8

(b)

9

An individual or entity advertises barbering services unless the establishment and
personnel employed therein are licensed or permitted;

10

(c)

An individual or entity uses or displays a barber pole only if the use of the barber pole is for

11

the purpose of offering barber services to the consuming public without a barber

12

shop permit; or barber school permit. This Rule does not prohibit use of a barber pole for

13

purposes other than offering services that require a certificate of registration, license, or

14

permit under G.S. 86A; and

15

(d)

An individual fails to positively identify a Registered Barber, registered barber apprentice

16

barber, or student barber with a right to work permit prior to allowing the person to perform

17

barbering services;

18

(e)(d)

An individual or entity fails to maintain and produce a license or permit as defined by 21

19

NCAC 06P .0103(7) upon the request of the Board’s Executive Director or an a

20

Board inspector during an inspection;

21

(2)

will determine if whether grounds for denial or discipline exist when:

22

(a)

An individual violates a settlement agreement entered into with the Board;

23

(b)

An individual or entity violates the Board's law G.S. 86A or any rule adopted by the

24

Board or a local department of health for barbers, barber shops or barber schools; or

25

(c)

An individual fails to disclose a felony criminal conviction in dealing with the Board.

26
27

History Note:

Authority G.S. 86A-1; 86A-2; 86A-5(a); 86A-10; 86A-11; 86A-13; 86A-15; 86A-16; 86A-17; 86A-

28

18; 86A-20; 86A-22; 86A-23; 86A-24;

29

Eff. June 1, 2008;

30

Amended Eff. September 1, 2013. 2013;

31

Readopted Eff. October 1, 2016.
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NORTH CAROLINA BOARD OF
BARBER EXAMINERS
Memo

TO:

Board members

FROM:

Dennis Seavers

DATE:

August 2, 2016

SUBJECT:

Objection to 21 NCAC 06Q .0104

The RRC objected to 21 NCAC 06Q .0104, which dealt with the effect of a notice of
violation on a license or certificate. It intended to describe circumstances in which the
board would refuse to issue or renew a license, certificate, or permit because of
outstanding obligations, such as civil penalties or board orders. The RRC objection
stated:
The Commission objected to Rule 06Q .0104 based upon a lack of
authority and ambiguity. Paragraphs (a) and (b) conflict with each other,
and the application of the Rule is unclear. In addition, the Rule states that
the Board will not act until it is satisfied with the individual’s qualifications,
but the Rule does not state how satisfaction will be achieved. In addition,
the Rule appears to add requirements to G.S. 86A–3, which states there
are four criteria for receiving a barber certificate. The Board does not
have authority to add to the statutory criteria.
The staff opinion attached to this memo offers a more detailed description of the
concerns with the rule.
In my opinion, the Board doesn’t need this rule. Its apparent purpose can be
accomplished through the normal disciplinary process. Repealing the rule would
address the objection and eliminate an unnecessary rule.
If the board instead decides to keep the rule, the board will need to reword it to address
the objection or convincingly explain why the RRC is wrong.
Following this memo are:
1. The rule as originally filed with the RRC;
2. The RRC staff opinion that explains the basis of the objection; and
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3. The proposed revision in response to the objection. This revision would repeal
the rule. As stated above, if the board intends to keep the rule, it will need to
change the wording or explain why the RRC objection is wrong.
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1

21 NCAC 06Q .0104 is readopted as published in 30:14 NCR 1519 as follows:

2
3

21 NCAC 06Q .0104

EFFECT OF NOTICE OF VIOLATION ON LICENSE OR CERTIFICATE

4

(a) The Board shall refuse to issue or renew any license, certificate or permit issued pursuant to Chapter 86A of the

5

General Statutes until satisfied that the applicant meets all qualifications for licensure. For purposes of this Rule, a

6

pending violation is not considered satisfaction of qualification for licensure with the Board until the applicant has

7

complied with all provisions contained in the Notice of Probable Cause, Settlement Agreement or Final Agency Order

8

entered by the Board.

9

(b) The Board shall refuse to renew any license, certificate or permit issued pursuant to Chapter 86A of the General

10

Statutes until satisfied that the licensee meets all qualifications for licensure. For purposes of this Rule, a pending

11

violation is not considered satisfaction of qualification for licensure with the Board until the licensee has complied

12

with all provisions contained in the Settlement Agreement or Final Agency Order entered by the Board.

13
14

History Note:

Authority G.S. 86A-1; 86A-10; 86A-17; 86A-18; 86A-20;

15

Eff. October 1, 2009. 2009;

16

Readopted Eff. July 1, 2016.
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RRC STAFF OPINION
PLEASE NOTE: THIS COMMUNICATION IS EITHER 1) ONLY THE RECOMMENDATION OF AN RRC
STAFF ATTORNEY AS TO ACTION THAT THE ATTORNEY BELIEVES THE COMMISSION SHOULD TAKE ON THE
CITED RULE AT ITS NEXT MEETING, OR

2) AN OPINION OF THAT ATTORNEY AS TO SOME MATTER

CONCERNING THAT RULE. THE AGENCY AND MEMBERS OF THE PUBLIC ARE INVITED TO SUBMIT THEIR OWN
COMMENTS AND RECOMMENDATIONS (ACCORDING TO RRC RULES) TO THE COMMISSION.

AGENCY:

Board of Barber Examiners

RULE CITATION: 21 NCAC 06Q .0104
RECOMMENDED ACTION:
Approve, but note staff’s comment
X

Object, based on:
X

Lack of statutory authority

X

Unclear or ambiguous
Unnecessary
Failure to comply with the APA

Extend the period of review
COMMENT:

Staff recommends objection to this Rule for lack of statutory authority and ambiguity.
Paragraph (a) states that the Board shall refuse to issue or renew a license for failure to satisfy the
Board that the applicant is qualified. Paragraph (a) states that failing to comply with all provisions in
the Notice of Probable Cause is failure to comply. Paragraph (b) again states that the Board shall
refuse to renew a license and mostly repeats the language of Paragraph (a); however, it does not
include the language of “Notice of Probable Cause.” Therefore, as written, Paragraph (b)
contradicts Paragraph (a) of the Rule.
It may be that the Board intended for Paragraph (a) to apply only to issuance and (b) to apply to
renewals, but that is not how the Rule is currently written. Therefore, it is unclear.
Further, both Paragraphs state that the Board will not act “until satisfied that the licensee meets all
qualifications for licensure.” It is not clear from the Rule what this satisfaction entails.
Staff further notes that G.S. 86A-3 requires the Board to issue a certificate of registration for a
registered barber if the individual fulfills four conditions: 1) barber school attendance; 2) a 12-month
apprenticeship; 3) passing the clinical examination; and 4) submission of an affidavit that the
applicant served the apprenticeship. The statute does not give the Board authority to refuse to
issue the certification for pending violations. Therefore, staff does not believe the Board has the
statutory authority to refuse to issue the certification.

Amanda J. Reeder
Commission Counsel
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Staff further notes that G.S. 86A-10 states:
§ 86A-10. Issuance of certificates of registration.
Whenever the provisions of this Chapter have been complied with, the Board shall issue,
or have issued, a certificate of registration as a registered barber or as a registered apprentice,
as the case may be. (1929, c. 119, s. 11; 1979, c. 695, s. 1; 1981, c. 457, s. 5.)
Staff is not aware of any authority of the Board to require additional information to show to its
satisfaction that the individual has met the qualifications set forth in the statute.

Amanda J. Reeder
Commission Counsel
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§ 86A-3. Qualifications for certificate as a registered barber.
A certificate of registration as a registered barber shall be issued by the Board to any person who
meets all of the following qualifications:
(1) Has attended an approved barber school for at least 1528 hours.
(2) Has completed a 12-month apprenticeship under the supervision of a licensed barber,
as provided in G.S. 86A-24.
(3) Has passed a clinical examination conducted by the Board.
(4) Has submitted to the Board the affidavit required by G.S. 86A-24(c) certifying that
the applicant has served the apprenticeship required by subdivision (2). (1929, c.

119, ss. 3, 4, 11; 1941, c. 375, s. 3; 1961, c. 577, s. 1; 1979, c. 695, s. 1;
1981, c. 457, s. 1; 1995 (Reg. Sess., 1996), c. 605, s. 1.)

Amanda J. Reeder
Commission Counsel

August 23, 2016 minutes
ATTACHMENT 2

1

21 NCAC 06Q .0104 was published for readoption in 30:14 NCR 1519 but is now repealed as follows:

2
3

21 NCAC 06Q .0104

EFFECT OF NOTICE OF VIOLATION ON LICENSE OR CERTIFICATE

4
5

History Note:

Authority G.S. 86A-1; 86A-10; 86A-17; 86A-18; 86A-20;

6

Eff. October 1, 2009. 2009;

7

Repealed Eff. October 1, 2016.
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NORTH CAROLINA BOARD OF
BARBER EXAMINERS
Memo

TO:

Board members

FROM:

Dennis Seavers

DATE:

August 2, 2016

SUBJECT:

Proposed rule amendments to switch method of criminal
background checks

As discussed at the board’s June 21 meeting (when the board adopted the fiscal year
2017 budget), I have proposed that the board switch to a private vendor for background
checks rather than using the FBI criminal check. The reasons for this switch include
shorter wait time (days rather than months) and comparable results. In addition, an
applicant could challenge the board’s ability to require FBI background checks.
The board is considering changes to other rules that would eliminate the requirement for
applicants to submit an FBI background check. If the board approves those changes, it
would still need to approve the attached amendments to remove the remaining
references to the FBI background check.

August 23, 2016 minutes
ATTACHMENT 3

1

21 NCAC 06N .0105 is proposed for amendment as follows:

2
3

21 NCAC 06N .0105

FORM BAR-4

4

(a) The Form BAR-4 shall be filed by one applying to take the examination to receive a registered apprentice

5

certificate. It requires the following:

6

(1)

the name, address, social security number, and birthdate of the applicant;

7

(2)

the name of any barber school attended and the date of enrollment and graduation; and

8

(3)

the place of proposed employment as an apprentice barber; and barber.

9

(4)

a certified copy of his or her Federal Bureau of Investigation criminal record report.

10

(b) The course training certification shall be filled in by the manager of the barber school the applicant last attended.

11

(c) The fee in Rule .0101(a)(5) 21 NCAC 06N .0101(a)(5) shall be submitted with the application.

12

(d) The Form BAR-4 shall be notarized.

13
14

Authority G.S. 86A-1; 86A-10; 86A-24; 86A-25; 93B-14
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1

21 NCAC 06N .0109 is proposed for amendment as follows:

2
3

21 NCAC 06N .0109

FORM BAR-8

4

(a) The Form BAR-8 shall be filed by one who has practiced as a barber in a state other than North Carolina for three

5

years or more and is applying to obtain a certificate as a registered barber in North Carolina. It requires the following:

6

(1)

the name, address, social security number, and birthdate of the applicant;

7

(2)

the name and address of any barber school attended in another state; and

8

(3)

barbering experience and the status of each barber license in another state; and state.

9

(4)

a certified copy of his or her Federal Bureau of Investigation criminal record report.

10

(b) The fee in Rule .0101(a)(21) of this Section 21 NCAC 06N .0101(a)(21) shall accompany this form.

11

(c) The Form BAR-8 shall be notarized.

12

(d) The Form BAR-8 shall be accompanied by verification from the applicant's out-of-state Board agency of the

13

applicant's licensure in that state.

14
15

Authority G.S. 86A-1; 86A-12; 86A-25
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NORTH CAROLINA BOARD OF
BARBER EXAMINERS
Memo

TO:

Board members

FROM:

Dennis Seavers

DATE:

August 3, 2016

SUBJECT:

Proposed rule on state authorization as a postsecondary institution

At the board’s August 23, 2016 meeting, the board will consider a proposed rule that will
explain the requirements for barber schools to be designated as postsecondary
institutions for the purpose of qualifying for Department of Education funding. This
memo explains the requirements of a federal state-authorization regulation, what the
board has done to comply with the regulation, and what the attached rule proposes to
do.
BACKGROUND
The Department of Education (DOE) adopted a set of rules that required education
institutions that wanted to access certain DOE funds to be designated as postsecondary
institutions. One of the requirements was that the institution had to be authorized by a
state agency with authority to review and act on complaints; enforce applicable state
laws; and establish the institution through a charter, statute, or other provision.
(Portions of the rules would allow other institutions to be authorized by different
methods, but this memo doesn’t address those exceptions.)
For North Carolina, since no barber school can operate without a license, the Board of
Barber Examiners would serve as the state-authorization agency. In 2014 and before,
the board would issue authorization letters for qualifying schools that wanted to access
certain DOE funds. However, in 2015, a staff attorney contacted the board counsel
because she believed the board’s existing regulations did not meet the stateauthorization requirements.
Since the board had proposed a rule to require all barber-school students to have a
high-school diploma or equivalency, DOE planned to wait to until the proposed rule was
approved. As the board knows, this rule has received an objection from the Rules
Review Commission. In addition, some schools, and at least one legislator, have
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expressed concern about the proposed rule. With the future of this rule unclear, the
board will need to consider a different—or at least an additional—approach.
At the beginning of this year, as I was getting resistance from some schools about the
proposed rule to require a high-school diploma or GED, I contacted my colleague at the
North Carolina Board of Cosmetic Arts Examiners to see how her agency had
responded to the state-authorization rule. I wanted to make sure that we had an
alternative approach in case the diploma or GED rule didn’t get approved. She shared
her agency’s approach and the correspondence between her board and DOE. I
proposed this identical approach to DOE and negotiated with it for several months.
However, DOE decided not to approve our approach as an alternative to the diploma or
GED rule. DOE indicated that the approach would meet its approval only if it was in the
form of a rule or statute. (Although DOE admitted that there was no difference between
the two agencies’ proposals or legal authority, it said that it was now requiring the
process to be reflected in a regulation rather than a board policy.)
PROPOSED RULE
In case the board decides not to pursue the rule that would require a diploma or GED
(or, if the board pursues it, in case the Rules Review Commission doesn’t approve it), I
recommend proposing the attached rule. The rule would require a school to have been
in existence for at least two years (a requirement of federal law). In addition, the
school’s handbooks and enrollment agreements would need to require all students to
have a high-school diploma or GED, a copy of which the school would have to submit
with the student-permit application.
If the school qualified, the board would issue a license that says “Postsecondary
Institution.” Schools that don’t qualify or don’t want to be designated a postsecondary
institution would still get a license without the designation. The rule also outlines
procedures for circumstances where a school initially complied with the requirements
but no longer does.
The only importance of having a license with a postsecondary designation would be for
the school to access certain DOE funds. Apart from that, there would be no difference
at all between licenses with or without the designation.
FUTURE STEPS
If the board approves this proposed rule, the earliest the rule will go into effect will be
January 1, 2017, but only if the board is willing to have an additional meeting between
November 15 and November 20. (Depending on the number of public comments, the
meeting should be very brief and can be a teleconference.) If the board instead wants
to wait until its regular meeting on December 13, the earliest effective date for the rule
would be February 1, 2017.

State authorization rule
Page 2 of 3
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In the meantime, DOE will continue the authorization for schools that have been
authorized and submit timely documents, until this rule or another approach is approved
or rejected.

State authorization rule
Page 3 of 3
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1

21 NCAC 06F .0127 is proposed for adoption as follows:

2
3

21 NCAC 06F .0127

4

(a) If a barber school seeks to be authorized by the Board as a postsecondary educational institution as set forth in 34

5

CFR 600.9:

6

(1)

the school shall have been in existence for two years;

7

(2)

the school handbooks and enrollment agreements required by 21 NCAC 06F .0125 shall require

8
9

STATE AUTHORIZATION AS A POSTSECONDARY INSTITUTION

prospective students to have a high school diploma or equivalent; and
(3)

the school shall submit a copy of the student’s high school diploma or equivalency documentation

10

with each Form BAR-3 required by 21 NCAC 06N .0104 within the time frame set forth in 21

11

NCAC 06F .0113(a).

12

(b) If a barber school meets the requirements set forth in Paragraph (a) of this Rule, the Board shall include the phrase

13

“Postsecondary Institution” on the barber school permit issued under G.S. 86A-13. If the school already holds a school

14

permit issued by the Board, the Board shall issue the permit with the phrase “Postsecondary Institution” at no

15

additional cost, and the school shall relinquish the permit without the phrase to the Board.

16

(c) The Board shall determine that a school no longer complies with Paragraph (a) based on an inspection or

17

investigation, notification to the Board by the school, or a failure by the school to comply with Paragraph (a)(3) of

18

this Rule. If the Board makes this determination:

19

(1)

20

the Board shall issue at no charge a duplicate copy of the permit without the phrase “Postsecondary
Institution”;

21

(2)

the school shall relinquish to the Board the permit with the phrase “Postsecondary Institution”; and

22

(3)

the Board shall notify the federal Department of Education of the school’s change in postsecondary

23

status.

24

(d) This Rule shall not be construed to authorize the Board to delay issuing a permit without the phrase “Postsecondary

25

Institution” to a school that otherwise meets the requirements of the North Carolina General Statutes and the rules of

26

the Board.

27
28

Authority G.S. 86A-13; 86A-22; 20 U.S.C. 1001; 20 U.S.C. 1002; 34 C.F.R. 600.9

August 23, 2016 minutes
ATTACHMENT 5

NORTH CAROLINA BOARD OF
BARBER EXAMINERS
Memo

TO:

Board members

FROM:

Dennis Seavers

DATE:

August 15, 2016

SUBJECT:

Inspection of shops

Attached to this memo are recommended amendments to 21 NCAC 06L .0115, which
deals with inspections of shops. One provision in the current rule requires inspection
reports to be left with the owner or manager of a shop, and the manager must make the
report available for review by the public on request. The proposed changes would
instead make the reports available on request from the board office. There are two
reasons for the recommended changes.
First, the board is switching to a mobile system of inspections: instead of having paper
reports, inspections will be reported electronically. However, there is a delay of about
30-45 minutes between the time the inspector submits the report and the time when the
report is available in the licensing database. (This 30-45 minutes only begins when the
inspector has Internet access—either WiFi or cell service—and there are areas of the
state where there isn’t access.) If the board doesn’t change the rule, then the board
staff would need to send a paper report to every shop after each inspection. Instead,
the amended rule would require the staff to mail or email the report only if requested.
Second, the responsibility for making inspection reports available to the public would
shift from the shops to the board, and shops would no longer have to maintain copies of
inspection reports. Members of the public currently may not know to request copies of
reports from the shop manager, but they may be more likely to request this information
from the board office. In addition, the public can be certain that the report represents
the most current inspection.
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1

21 NCAC 06L .0115 is proposed for amendment as follows:

2
3

21 NCAC 06L .0115

INSPECTIONS OF SHOPS

4

(a) The Board's Executive Director and its inspectors may enter and make inspections of any shop during its business

5

hours for the purpose of determining whether or not G.S. 86A and the Board's administrative rules are being followed.

6

Persons authorized to make an inspection of shops shall prepare a report according to Rule .0119 of this Section. The

7

report shall be signed by the inspector. inspector and shall be available free of charge upon request by the owner or

8

manager or any member of the public. The inspector shall leave a copy of the inspection report with the owner or

9

manager, or at the shop if the owner or manager are unavailable. The manager shall retain the inspection report within

10

the barber shop until the next inspection and make it available for review by the public upon request. The copy of any

11

violation notice shall be left with the owner or manager, and retained within the barbering area until the violation is

12

resolved with the Board.

13

(b) The Board's Executive Director and its inspectors may inspect all areas of the shop, including the backstand and

14

its drawers and cabinets, and any other drawers, closets or other enclosures within the permitted shop.

15

(c) The Board's Executive Director and its inspectors may determine and assign numerical and letter sanitary grades

16

to a shop following inspections as set forth in Rules .0118 and 21 NCAC 06L .0119 .0119 of this Section. The grade

17

shall be displayed in a place visible to the public at the front of the shop.

18
19

Authority G.S. 86A-5(a)(1); 86A-15;
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NORTH CAROLINA BOARD OF
BARBER EXAMINERS
Memo

TO:

Board members

FROM:

Dennis Seavers

DATE:

August 5, 2016

SUBJECT:

Out-of-state applicants

Over the past several months, the board has been taking steps to improve the process
for out-of-state applicants for licensure. The board has eliminated or is eliminating
requirements that created burdens on the applicants that outweighed the benefits to the
state. Apart from one issue that the board will be considering and possibly finalizing at
its next meeting (FBI background checks), the board will have accomplished about as
much it can on its own to make sure that any regulatory obstacles to licensure are
necessary.
There are additional changes that the state could make to the license requirements, but
they would have to be enacted in legislation. At its August 23, 2016 meeting, the board
will have an initial discussion about legislation; at a later point, the board could decide
whether to propose changes to the General Assembly.
The purpose of this memo is to outline the requirements in statute and discuss how the
statute could be amended. Although the memo makes some suggestions, they are
primarily for the purpose of discussion and don’t necessarily represent the approach the
board should take. The board doesn’t need to take action at its August 23 meeting, and
if the board ultimately makes a proposal, it should get feedback from stakeholders.
Current law
The relevant statute is N.C.G.S. § 86A–12, which is attached. (There is a separate
statute that applies to certain members of the military and their spouses, but that law is
not part of the discussion in this memo.)
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License by endorsement
The statute lists five criteria a person must meet in order to be licensed without
examination (endorsement):
1. The barber is currently an active, competent practitioner in good standing;
2. The barber has practiced at least three out of the five years immediately
preceding the application;
3. The barber holds a valid license in another state;
4. There is no disciplinary proceeding or unresolved complaint pending against the
barber at the time the license is to be issued in North Carolina; and
5. The licensure requirements in the other state are the substantive equivalent of
those required by North Carolina. 1
License by examination
Applicants who don’t meet all five of the requirements but have at least five years of
practical experience can still get licensed but must take the written and practical exams.
(If applicants still don’t meet these requirements, they will have to either request credit
for training in the barber school they attended out of state and apply as an apprentice,
or attend barber school in North Carolina.)
Reducing the burden
The board could make it easier for out-of-state applicants to get a license by
endorsement if the General Assembly were to change the portion of the statute that has
five criteria. The process could be less complicated and much faster, with less work for
the staff.
I don’t have enough information to make a firm recommendation, but one approach—
and there are several approaches the board could take—would be to eliminate the
requirement to have practiced three out of the five years preceding the application.
That would mean that a barber licensed in another state could get a North Carolina
license without examination if:
•
•
•

The other state’s licensing requirements are the substantive equivalent of North
Carolina’s;
The barber is in good standing and has an up-to-date license in the other state;
and
There are no disciplinary proceedings or unresolved complaints against the
person at the time North Carolina issues the license.

1 The board defines substantive equivalent to include at least 1,500 hours of barber-school training. This
level of education matches the requirements in the states surrounding North Carolina, with the exception
of individuals in South Carolina who can receive on-the-job training in the place of training at a barber
school.

Out-of-state applicants
Page 2 of 3
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Reducing unnecessary burdens is an important regulatory concern, in part because it
has been the focus of many legislators. However, there are some questions the board
should consider:
•

•
•

Should the board propose making the process easier? If so, how much
streamlining is appropriate? Some obstacles to licensure are necessary or at
least beneficial to the state, so a faster process with limited burdens isn’t an
absolute good.
Should the board propose a bill? Anytime a bill comes before the General
Assembly, individual lawmakers might want to make changes that the board
hasn’t proposed. Not all of these changes would be welcome.
Will there be opposition from stakeholders? If so, are the proposed changes
important enough to invite that opposition?

Apart from those questions, the board will want to carefully consider the impact of any
changes to avoid unintended consequences.

Out-of-state applicants
Page 3 of 3
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§ 86A12. Applicants licensed in other states.
(a)
The Board shall issue, without examination, a license to applicants already licensed in another state
provided the applicant presents evidence satisfactory to the Board that:
(1)
He is currently an active, competent practitioner in good standing; and
(2)
He has practiced at least three out of the five years immediately preceding his application;
and
(3)
He currently holds a valid license in another state; and
(4)
There is no disciplinary proceeding or unresolved complaint pending against him at the time
a license is to be issued by this State; and
(5)
The licensure requirements in the other state are the substantive equivalent of those required
by this State.
(b)
The requirements in subdivisions (1) or (5), or both, of subsection (a) of this section may be waived
by the Board provided that the applicant presents evidence satisfactory to the Board that the applicant:
(1)
Has met the licensure requirements of the state in which he received his license;
(2)
Has at least five years practical experience; and
(3)
Demonstrates his knowledge of barbering skills and of the sanitary regulations in North
Carolina by passing a practical, written or oral examination.
(c)
Any license granted pursuant to this section is subject to the same duties and obligations and entitled
to the same rights and privileges as a license issued under G.S. 86A3. (1929, c. 119, s. 12; 1941, c. 375, s. 5;
1947, c. 1024; 1961, c. 577, s. 2; 1979, c. 695, s. 1; 1981, c. 457, s. 8; 1987, c. 210.)

